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CURRENT TOPICS 


Legal Aid in Action 


A WORTHY inauguration of the new legal aid scheme in the 
King’s Bench Division took place on 19th October in a case 
in which the Chairman of the General Council of the Bar was 
leading counsel for the plaintiff. Sir GopFrREY RUSSELL 
Vick, K.C., said that he was instructed that it was a historic 
occasion. Many quips had been made at the law’s delay, but 
when it was remembered that the Act came into operation on 
2nd October he thought it could be said at least in the present 
case that the law had acted speedily. ‘‘ Through their good 
friends, The Law Society, who administered the Act with the 
assistance of the Bar Council, Messrs. Ward, Bowie & Co., 
solicitors for the plaintiff, who began the action under the 
Poor Persons Procedure, obtained a certificate.’ Mr. Justice 
PARKER said that it was a matter of congratulation that those 
who had charge of the work had proceeded with such expedi- 
tion. He had already had in chambers various cases in which 
certificates had been issued. 


Criminal Justice Act, 1948: Practical Results 

At the Magistrates’ Association’s annual meeting on 
19th October, the chairman, Lorp TEMPLEWOOD, said that 
matters were now improving and that it looked as if crime 
in 1945 would be the highest peak. After the abolition of 
corporal punishment there had been a notable- decrease in 
juvenile delinquency and an insignificant increase in the 
provinces compared with 1948 in the most violent crimes 
committed by adults. In London robbery and assault had 
decreased. Lord Templewood said that s. 21 of the Criminal 
Justice Act, 1948, created new sentences of corrective training 
and preventive detention, and there was no doubt that the 
implications had been fully appreciated by the criminal 
community. Lorp OaksEy said that if sentences became 
too lenient or prisons too comfortable, they would neither 
protect society nor prevent private vengeance. There should 
be sufficient grades of punishment to enable a judge, who 
alone knew what the crime deserved in all its circumstances, 
to decide upon the appropriate punishment both in time and 
quality. It should not be for the Prison Commissioners to 
decide what form of punishment the criminal should undergo. 
Sir Leo Page had suggested to him that the probation system 
might be strengthened by the suspended sentence as used in 
France and other countries. That meant that a specific 
sentence was decided upon, but was suspended like a sword 
and would only fall if the criminal committed another offence 
within a certain period. If the criminal did so offend, the 
court must impose the suspended sentence together with any 
other sentence for the second offence. He thought it would 
be worth while to set up a committee to consider such a 
system. 


Procedure in Magistrates’ Courts 


THE Government intend, according to an answer in the 
Commons on 17th October, to consolidate the Summary 
Jurisdiction Acts, and are reviewing the powers and _ pro- 
cedure of magistrates’ courts. It was, therefore, not thought 
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to be advantageous to set up the Rule Committee referred to 
in s. 15 of the Justices of the Peace Act, 1949. Other sections 
which have not been put into operation, it was stated, cover 
financial provision relating to magistrates’ courts. The 
Government consider that the best dates for bringing the 
various sections into operation are Ist April, 1951, and 
Ist April, 1952, but are giving no undertaking that these 
dates will be met. 


Proof of Notes Taken in Magistrates’ Courts 

Discussions between the Justices’ Clerks’ Society and 
The Law Society have resulted in the former society under- 
taking to advise its members that a certified copy of notes of 
evidence in matrimonial proceedings in magistrates’ courts 
should be made available at a reasonable charge to the parties 
to proceedings in the Divorce Court or their solicitors. The 
Law Society’s Gazette for October reminds solicitors that a 
certified copy of these notes is admissible under the Evidence 
Act, 1938, without the need for the attendance of the justices’ 
clerk as a witness, and a hope is expressed that solicitors will 
find it unnecessary to issue subpoenas for the. production of 
the original notes. 


Continuance of Emergency Legislation 

A White Paper presented to Parliament last week (Cmd. 8069) 
draws attention to the fact that on 10th December, 1950, 
certain emergency enactments and Defence Regulations will 
come to an end unless they are continued in force for one 
year by Orders in Council made in pursuance of Addresses by 
both Houses of Parliament. These are: the Supplies and 
Services (Transitional Powers) Act, 1945, and the Defence 
Regulations kept in force by that Act ; the Defence Regula- 
tions kept in force by the Emergency Laws (Transitional 
Provisions) Act, 1946, and the Emergency Laws (Miscellaneous 
Provisions) Act, 1947; certain sections in Pt. I of the 
Emergency Laws Act, 1946, which extend war-time enact- 
ments ; certain temporary provisions in s. 49 of the Patents 
Act, 1949, and Sched. I to the Registered Designs Act, 1949, 
which reproduce war-time enactments previously kept alive 
by the Emergency Laws Acts; and certain temporary pro- 
visions of the Shops Act, 1950, which reproduce reg. 60AB of 
the Defence (General) Regulations, 1939. In order to keep 
alive some of these statutes the necessary Motions for 
Addresses have been passed in the Commons. The first 
of these, under s. 8 of the Supplies and Services Act, provides 
that the Act should be continued for one year until 10th 
December, 1951. The result is that the continuation of the 
Supplies and Services Act will keep alive a number of Defence 
Regulations, of which the more noteworthy are: regs. 50 
(power to do work on land), 51 (taking possession of land), 
53 (requisitioning of property other than land), 55 (general 
control of industry), 55aB (price control of goods and services), 
55p (sale of controlled articles taken in execution), 56A (control 
of building operations, etc.), 56aB (control of building and 
civil engineering contracting undertakings), 58 (control of 
employment), 58AA (avoidance of strikes and lockouts) ; the 
Defence (Encouragement of Exports) Regulations, 1940, the 
Defence (Local Government) (Scotland) Regulations, 1939, 
as well as a number of the Defence (Finance) Regulations, 
1939 (regs. 1, 1A, 1B, 2A, 5A, 6, 7, 7AA, 8, 9, 9A, 9B, 10 and 11), 
the Defence (Recovery of Fines) Regulations, 1942 (regs. 3 (3), 
12, 13, 14 and 15), and the Defence (Price Control) Regula- 
tions, 1945 (all the regulations, except reg. 14, which it is 
proposed to revoke). The continuation of the Supplies and 
Services Act will, by virtue of s. 5 (5) of the Act, extend for 
one year the period for which land requisitioned during the 
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war can be retained. The second Motion, under s. 7 of the 
Emergency Laws Act, 1947, provides for continuing in force for 
one year certain Defence Regulations which have effect under 
the Emergency Laws Acts, 1946 and 1947. Only twelve of 
the Defence (General) Regulations, 1939 (apart from the 
general and supplementary provisions contained in Pt. V), 
are being continued out of the original forty-eight set out in 
Sched. I to the Emergency Laws Act, 1946. The third 
Motion, also under s. 7 of the Emergency Laws Act, 1947, 
provides for the continuation for one year of four sections out 
of the original eleven temporary sections (ss. 2 to 12) contained 
in Pt. I of the Emergency Laws Act, 1946. The remaining 
three Motions provide for the continuation for one year of 
certain temporary provisions now contained in s. 49 of the 
Patents Act, 1949, para. 4 of Sched. I to the Registered 
Designs Act, 1949, and the Shops Act, 1950. 


Private Street Works Charges: Compensation on 
Compulsory Purchase 

A Ministry of Health circular (104/50) issued to local 
authorities on 18th October deals with certain cases where 
the operation of the Town and Country Planning Act, 1947, 
together with the Acts relating to private street works, results 
in undue hardship when land is acquired under compulsory 
powers. For example, there are cases where a road has been 
made up after lst July, 1948 (the appointed day under the 
Town and Country Planning Act, 1947), and the owner of 
some frontage-land not yet built upon has paid the road 
charges ; the land has then been acquired under compulsory 
powers before it could be developed, and the owner receives 
only ‘‘ existing use value’’ compensation. If he had been 
able to build upon the land, the road charges would have been 
taken into account by the Central Land Board in assessing 
development charge ; but as it is, he suffers undue hardship. 
The circular states that it has been arranged that if purchasing 
authorities will pay to the owner in such cases, in addition to 
the ‘‘existing use value’’ of the land as assessed by the 
district valuer, the amount of the road charges which he has 
paid, the Central Land Board will take this into account 
when assessing the development charge payable by the 
authority when they carry out the development for which 
they have acquired the land. If in such cases the road charges 
are due but have not been paid, it is suggested that the owner 
should be released from liability for them, and the Central 
Land Board will then similarly take this into account. 


Dominion Precedents in the Court of Appeal 

CoMPLAINING of the failure of an English writer of a legal 
article to refer to certain Australian High Court decisions in 
discussing Ginesi v. Ginesi [1948] P. 179, a writer in the 
Australian Law Journal for 17th August, 1950, at the same 
time congratulates another writer for commending a Dominion 
High Court decision to English readers, and the Court of 
Appeal, in Gower v. Gower {1950} 1 All E.R. 804, for recognising 
the cogency of the reasoning of the High Court of Australia 
in Briginshaw v. Briginshaw (1938), 60 C.L.R. 336, and 
Wright v. Wright (1948), 77 C.L.R. 191. The writer states 
that the High Court of Australia has always shown deference 
to the Court of Appeal, both with a view to uniformity, and 
out of respect to the authority of that court. On the other 
hand, it is stated, the Court of Appeal has not paid much 
attention to the decisions of Dominion courts. The writer 
concludes: ‘‘ The volume of work disposed of by the Court 
of Appeal might well preclude the breadth of research which 
would bring Dominion cases to light, when counsel have not 
seen fit to refer to them.” 





as ©. ab «= 


950 


f the 
ce for 
inder 
ve of 
| the 

V) 
ut in 
third 
1947, 
S out 
ined 
ning 
ir of 
the 
ered 


on 


ocal 
here 
947, 
ults 
SOry 
ween 
the 
r of 
oad 
Ory 
Ves 
een 
een 
ing 
Lip. 
ing 
| to 
the 
has 
int 
the 
ich 
ves 
ner 
ral 


on 
ng 
ia 
id 


ce 
id 





October 28, 1950 THE 


SOLICITORS’ 


JOURNAL (Vol. 94] 677 


MATRIMONIAL CAUSES AND THE LAW REFORM 
ACT, 1949—I 


Tue Law Reform (Miscellaneous Provisions) Act, 1949, is 
one of the very few statutes specifically dealing with questions 
of private international law and makes considerable changes 
in the jurisdiction of the court in matrimonial proceedings. 
It extends and, except in one instance, does not abrogate 
the pre-existing rules, and whilst it solves many practical 
problems it cannot be said to simplify the rules which are 
applicable. It is therefore necessary to consider both the 
common-law rules and the statutory extensions thereto to 
ascertain in what circumstances the court has jurisdiction. 
The rules relating to dissolution will be considered here 
and those relating to annulment in a second article. 


DivorcE—JURISDICTION 
The common-law rule is that the jurisdiction of the court 
is exclusively based upon domicile. The rule, which has the 
merit of simplicity and which, logically, is not unsound, 
is that divorce may only be decreed by the court of the 
domicile of the parties at the time of the suit. At one time 


the matter was in doubt but it was decided in the above sense 


in Le Mesurier v. Le Mesurier 1895) A.C. 517, and may now 
be considered settled. The domicile of the parties is, in 
fact, the domicile of the husband, since on marriage the wife 
invariably takes the domicile of the husband ; if the husband 
subsequently acquires a new domicile of choice or reverts 
to his domicile of origin the domicile of the wife suffers 
a corresponding change and there is no means whatever 
whereby the wife can obtain an independent domicile of her 
own during the subsistence of the marriage (A.-G. for Alberta 
v. Cook [1926] A.C. 444). 

It is this latter fact which produces hardship’ and which 
has been responsible for the statutory modifications now to 
be considered. The difficulties arise where a domiciled 
Englishwoman marries a man domiciled abroad who commits 
a matrimonial offence in the eyes of English law ; the peti- 
tioning wife must pursue her remedies in the country in 
which her husband and hence herself are domiciled. Apart 
from the expense and inconvenience it may well be that the 
court of the domicile does not recognise the offence as a ground 
for dissolution or, it may be, does not recognise divorce at 
all. A further difficulty arises where the husband deserts the 
wife and disappears entirely, obtaining a new domicile of 
choice. In this case the wife strictly cannot pursue any 
remedy, as she does not know which courts are competent 
to entertain her suit; this particular difficulty, however, 
may often be overcome, as there is a presumption of con- 
tinuance of domicile and the onus of proving a change lies 
on him who alleges it. 

There have been three statutes dealing with the matter 
and all three must be considered. 


Matrimonial Causes Act, 1937, s. 13 

This section provides that the English court shall have 
jurisdiction in all matrimonial causes where a wife has been 
deserted by her husband or where the husband has been 
deported from this country and, immediately before the 
desertion or deportation, the parties were domiciled in 
England. 

This provision deals only with cases where the parties 
were domiciled in England at the date of the desertion ; 
thus it is of no value to the deserted wife if the husband 
was never domiciled in England or, being domiciled here at 
the date of the marriage, obtains a fresh domicile before the 


desertion or deportation. And it is of no value unless there 
has been desertion, no matter what other offences have been 
committed. However, the section does not require that 
either spouse shall ever have been resident in England, so 
that if a domiciled Englishman resident in France marries 
a domiciled Frenchwoman in France and there deserts her 
she may, if she is so minded, petition for divorce in England. 


Matrimonial Causes (War Marriages) Act, 1944 

This, like the Rent Restrictions Acts, is a temporary 
measure, and its operation can be brought to an end by 
Order in Council declaring an “‘ appointed day.’’ Such an 
order has been made (S.I. 1950 No. 672), and proceedings 
under the Act must be brought within five years after such 
“appointed day,” Ist June, 1950. 

The Act provides that in the case of a marriage celebrated 
after 3rd September, 1939, and before 1st June, 1950, where 
the husband was at the date of the marriage domiciled outside 
the United Kingdom and the wife was domiciled in England, 
and where the parties have not resided together in the country 
of the husband’s domicile, then the court shall, on a-petition 
by the wife, have jurisdiction as though the parties were at 
all times domiciled in England. 

It will be noted that the 1944 Act applies only to petitions 
by the wife, whilst the 1937 provision extends to petitions 
by either party, although it is difficult to envisage circum- 
stances in which the deserting husband will take advantage 
of its provisions. In the case of petitions under the 1944 
Act domicile and residence during the marriage are irrelevant 
so long as the domiciles of the parties fell within its pro- 
visions at the time of the celebration and so long as they 
have not resided together during the marriage in the country 
of the husband’s domicile. Thus a domiciled Englishwoman 
may marry a domiciled Frenchman in Italy and may reside 
with him in any part of the world other than France and may 
still petition in the English courts. 


1949 
3y subs. (1) 


Law Reform (Miscellaneous Provisions) Act, 

The relevant section of this Act is s.,1. 
thereof the English court has jurisdiction on a petition by 
the wife for divorce notwithstanding that the husband is 
domiciled elsewhere if (a) the wife is resident in England 
and has been ordinarily resident there for three years 
immediately preceding the commencement of proceédings ; 
and (b) the husband is not domiciled in any other part of 
the United Kingdom or in the Channel Islands or the Isle 
of Man. 

By subs. (3) thereof in proceedings under the Matrimonial 
Causes Act, 1937, s. 8 (1) (enabling the court to make a decree 
of presumption of death and dissolution of marriage), the 
court shall have jurisdiction in the following cases only : 
(a) in any proceedings if the petitioner is domiciled in 
England ; (4) on a petition by the wife if she is resident in 
England and has been ordinarily resident there for a period 
of three years immediately preceding the commencement 
of the proceedings. For the purposes of this subsection, 
in determining whether a woman is domiciled in England 
her husband shall be treated as having died immediately 
after the last occasion when she knew or had reason to believe 
him to be living. 

The general scope of the Act is clear enough, but there 
are at least two difficulties presented by the first subsection. 
Firstly, what is meant by “ ordinarily resident ’’ ? Secondly, 
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what is the effect of the requirement that the husband must 
not be domiciled in any other part of the United Kingdom or 
in the Channel Islands or in the Isle of Man ? 

“ Residence’’ and ‘ordinary residence’’ have been 
discussed by the court in connection with summary juris- 
diction in matrimonial proceedings (I’orsyth v. Forsyth 

1948} P. 125 and Macrae v. Macrae |1949)| P. 397 are the 
most recent occasions) and in connection with revenue law 
(Levene v. CI.R. [1928|) A.C. 217 and C.U.R. v. Lysaght 
1928] A.C. 234), and whilst decisions on the Income Tax 
Acts are not always applicable to other purposes there can 
be little doubt that they will be referred to in any argument 
on the scope of the instant statute. The only matter which 
was distinctly decided by the two above-quoted Revenue 
cases was that the matter is one of fact, but Lord Cave, C., 
at pp. 222-225, discussed the meaning of the terms and came 
to the conclusion that “ordinary residence’’ ‘‘ connotes 
residence in a place with some degree of continuity and apart 
from accidental absences. So understood, the expression 
differs little in meaning from the word ‘ residence ’ as used in 
the Acts and I find it difficult to imagine a case in which a 
man whilst not resident here is yet ordinarily resident here.” 
Doubtless such a case is difficult to imagine, but the question 
likely to arise under the 1949 Act is whether a woman may 
be ordinarily resident here whilst not resident in the sense 
of being uninterruptedly present in corpus. With the words 
of Lord Cave may be considered those of Somervell, L.J., 
in Macrae v. Macrae, supra, at p. 403: “Ordinary residence 
can be changed in a day.” 

After satisfying the residential qualification it is necessary 
to show that the husband was not domiciled in any part of 
the United Kingdom other than England nor yet in the 
Channel Islands or the Isle of Man, which territories for the 
sake of brevity will henceforth be referred to as ‘‘ the excepted 
areas.’’ It remains to be seen what degree of proof the 
court will require, but matters would have been much simpler 
if the Legislature had thought fit to confer jurisdiction 
“unless the husband is shown to be domiciled, etc.,’’ instead 
of casting on the wife the task of proving the negative 
assertion that he is not so domiciled. Suppose the husband 
to have had a domicile of origin in the excepted areas and 
to be resident in France. The burden of proof that he had 
obtained a domicile of choice in France might well be immense, 
particularly since the burden of proving a change lies on 
him who asserts it (Winans v. A.-G. [1904] A.C. 287, at p. 289) 
and since an inquiry as to domicile may range over the whole 
life of the de cujus. It has been noted above that, apart 
from statutory enactment, the courts have been ready to rely 
on the presumption of continuance where a domiciled English- 
man has deserted his wife and disappeared, and it would be 
curious if the court acted on the presumption in cases based 
on the common law and rejected it in those based on the 
1949 Act. On the other hand divorce jurisdiction cannot be 
conferred by submission, and if too free a use is made of the 
presumption in undefended cases such may be the position 
which will arise. 

Assuming, however, that the presumption will be applied, 
for the Act will be of little value if it is not, then it is not too 
much to say that, unless there is the clearest evidence of the 
acquisition of a new domicile of choice, the 1949 Act cannot 
be relied on where the husband’s domicile of origin was in 
the excepted areas. Conversely, however, where the husband’s 
domicile of origin was outside England and the excepted 
areas entirely then the presumption should operate in favour 
of the petitioner and cast upon the respondent the onus of 
proving a domicile of choice inside the excepted areas. 
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The provisions of subs. (3) are of less general importance 
but it seems that proceedings under s. 8 (1) of the 1937 Act 
can now be brought in the cases specified and in those cases 
only. The reason for the different treatment of petitions 
under this section is explained by Pearce, J., in Wall v. Wail 

1949) P. 112, at pp. 122-123, and is that such proceedings 
are primarily for presumption of death and the decree of 
dissolution is added ex abundante cautela in case the presump- 
tion turns out to be incorrect. Before the Act it had been 
held that the court had jurisdiction under s. 8 (1) where the 
petitioner showed residence only and not domicile in this 
country (Wall v. Wall, supra). Thus the 1949 Act has the 
effect of restricting jurisdiction, since under the doctrine of 
Wall v. Wall it was only necessary to show residence, and not 
three years’ ordinary residence. Further, it would seem that 
the jurisdiction based on residence was open to the husband 
as well as the wife, whilst it is now restricted to a petition 
by the wife, and before the 1949 Act it seems that a wife 
who came within the provisions of the 1944 Act could petition 
under s. 8 (1) without the need for residence in England, 
and she cannot now do so. Supposing a domiciled English- 
woman married, after 3rd September, 1939, a domiciled 
American and took up residence with him in France, where 
he disappeared. Before 1949 she could petition under the 
1944 Act for presumption of death and dissolution. Since 
the 1949 Act we must consider her position at the date of the 
disappearance. She was at that date a domiciled American 
by virtue of her marriage and she remains a domiciled 
American until she takes some steps to change that status 
by acquiring a new domicile of choice (In the Estate of Wallach, 
deceased (1950), 94 SoL. J. 132), and she cannot invoke s. 8 (1) 
unless she either establishes an English domicile of choice 
or resides in England for three years. 


Summary 

Subject to the meaning to be given to the words “‘ ordinarily 
resident,’’ and assuming that the foregoing submission as to 
the effect of s. 1 (1) (b) of the 1949 Act is correct, the present 
position is as follows :-— 

(1) In cases of petitions under the Matrimonial Causes 
Act, 1937, s. 8 (1), a petition can only be brought in the 
circumstances laid down in s. 1 (3) of the 1949 Act. 


(2) Where the husband is at the time of the suit domiciled 
in England either party may petition quite irrespective 
of residence or pre-marriage domicile. Where a domiciled 
Englishman has disappeared there is probably a 
presumption of continued English domicile. 

(3) Where the husband deserted his wife or was deported 
from the United Kingdom and was at that time domiciled 
in England either party may petition irrespective of 
domicile at the time of the suit and irrespective of residence 
or pre-marriage domicile. 

(4) Where the marriage was celebrated after 3rd September, 
1939, and the husband was then domiciled outside the 
United Kingdom and the wife was domiciled in England 
the wife but not the husband may petition irrespective of 
residence, except that the parties must not have resided 
together in the country of the husband’s domicile. 

(5) Where the husband can be shown at the time of the 
marriage or at some time during the marriage to have been 
domiciled outside the excepted areas (whether by domicile 
of origin or choice) and where the wife is resident in England 
and has been ordinarily resident in England for three years 
immediately prior to the suit, then the wife may petition ; 
but the jurisdiction will be excluded if the respondent can 
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show that he has since acquired a domicile in the excepted 
areas. 

(6) Where the husband has at the time of the marriage 
or during the marriage had a domicile in the excepted 
areas and the wife fulfils the residence qualifications in 
(5), above, then she may petition if she is able to prove 
that the respondent has since acquired a different domicile 
outside the excepted areas, whether by choice or by reversion 
to his domicile of origin. 


DivorcE—CHoIcE oF LAw 
Common Law 
In all proceedings for dissolution brought in the English 
court the law applied is the law of England. This has always 
been so, but it has never been clear whether it was applied 


Costs 


On the Ist September, 1950, the Arbitration Act, 1950, 
came into force and superseded the Arbitration Acts, 1889 
and 1934, and the Arbitration (Foreign Awards) Act, 1930, 
which are repealed, except in relation to arbitrations com- 
menced before the 1st September last. Arbitrations are a 
very popular form of tribunal for settling disputes, particularly 
in trade matters, and we propose examining the provisions 
of the new Act, in so far as they relate to costs. All section 
references hereafter relate to the Arbitration Act, 1950, unless 
otherwise stated. 

It may be noted at the outset that many of the court’s 
decisions relating to costs in arbitrations are old, for arbitration 
las been a recognised method of settling disputes for the past 
three or four centuries, and the Arbitration Act of 1889 
was simply machinery for codifying a course of procedure 
that had become established by custom. The Act of 1934 
was designed to simplify the procedure, and the present Act, 
so far as costs are concerned, merely consolidates the statute 
and common law in relation thereto. It follows, therefore, 
that, notwithstanding the comparative antiquity of some 
of the decided cases, they are still good law. 

It will be useful in the first place to attempt to define an 
arbitration, and this may be done shortly by stating that an 
arbitration is a method of settling a dispute by the parties 
thereto agreeing to leave the determination thereof to the 
judgment of a person or persons whose decision is embodied 
ina document known as an award, such decision being binding 
on all parties to the dispute and capable of being enforced 
in the same manner as a judgment or an order of the court. 

The agreement to submit a dispute to arbitration must be 
in writing (see s. 32) and, unless otherwise stated, will be 
deemed to include a provision that the dispute shall be 
referred to a single arbitrator. It may be, of course, that the 
agreement will provide that the dispute shall be referred to two 
arbitrators, one to be appointed by each party in the dispute, 
and in this case the agreement shall, unless a contrary inten- 
tion is expressed, be deemed to include a provision that the 
two arbitrators shall appoint an umpire immediately after 
they themselves are appointed (see s. 8). The effect of this is 
that, if the arbitrators fail to agree upon a decision, then they 
may give notice to any party in the arbitration, or to the 
umpire, stating that they are unable to agree, and the umpire 
shall forthwith enter on the reference in lieu of the arbitrators, 
and the court may, on the application of one of the parties, 
order the umpire to enter upon the reference. 

When the award is made and signed by the arbitrator 
or arbitrators or the umpire, as the case may be, notice is 
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because it was the lex domicilii of the parties or because it 
was the /ex fort. Prior to 1937 no conflict between the two 
could arise, and unfortunately from an academic viewpoint, 
but perhaps fortunately from a more practical one, the 
question was never raised under the 1937 or 1944 Acts where 
it might have arisen. 
Law Reform (Miscellaneous Provisions) Act, 1949 

Section 1 (4) provides that in any proceedings in which the 
court has jurisdiction under s. 1 or under the 1937 or 1944 
Acts the issues are to be determined in accordance with the 
law which would be applicable thereto if the parties were 
domiciled in England at the time of the proceedings. 

Whilst this does not in terms apply the lex fori, that is 
its effect. 2B 


ARBITRATIONS—I 


given to the parties that the award is ready, and the notice 
normally states the amount of the arbitrators’ or umpire’s 
fees and expenses, upon payment of which the award will be 
handed over to the party who has paid the fees. In any 
case where the parties consider that the amount of the 
arbitrators’ or umpire’s fees is excessive they may apply 
to the court under s. 19, and the court will then order that 
the arbitrator or umpire shall deliver the award to the 
applicant on payment into court by the applicant of the 
amount of the fees demanded. The amount of the arbitrators’ 
and umpire’s fees will then be taxed by a taxing master of the 
Supreme Court, and the amount of the fees so taxed will be 
paid over to the arbitrator or umpire out of the sum paid 
into court, the balance being paid out to the applicant. 
The taxation under this section may be reviewed in the same 
manner as any ordinary taxation of costs and the arbitrator 
or umpire is entitled to appear and be heard on such taxation 
or on the review thereof. 

Where an arbitrator is appointed there is an implied 
promise by the person appointing him to pay the amount of 
the arbitrator’s fees, and the party against whom costs are 
awarded is liable to be sued on such implied promise by thie 
arbitrator (see Brown v. Llandovery Terra Cotta Co. (1909), 
25 T.L.R. 625). , 

3y s. 18 every arbitration agreement shall, unless a contrary 
intention is expressed, be deemed to include a_ provision 
that the costs of the reference and award shall be in the 
discretion of the arbitrator or umpire, who may direct to 
and by whom, and in what manner, these costs, or any part 
thereof, shall be paid. The arbitrator or umpire may also 
arrogate to himself the duties of a taxing master and may 
himself tax the unsuccessful party’s bill, or he may fix the 
costs atalump sum. The arbitrator must, of course, exercise 
his discretion as regards costs judicially, and provided he 
applies that principle then his discretion cannot be interfered 
with, and he may even award the costs to the unsuccessful 
party (see Re Fearon and Flinn (1869), L.R. 5 C.P. 34). Unless 
the award otherwise directs, however, costs directed to be 
paid by one party to another will be taxed in the Supreme 
Court Taxing Office (see s. 18 (2)). 

The arbitration agreement may specifically direct that the 
arbitrator shall assess or fix the amount of any costs awarded 
himself, and in this case he must carry out the directions, 
and he cannot then provide that the costs shall be taxed by 
the taxing officer of the Supreme Court (see the old case of 
Morgan v. Smith (1842), 9 M. & W. 427). Again, as we have 
seen, to be within the Act, the arbitration agreement must 
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be in writing, so that where there is a mere verbal agreement 
to submit a dispute to arbitration the Act will not apply, 
and the court will not undertake the taxation, and the 
arbitrator will have to undertake that task himself (see 
Roulstone v. Alliance Insurance Co. (1879), 4 L.R. Ir. 547). 

The arbitrator or umpire is bound to deal with the question 
of costs where there is an expressed or implied provision in 
the arbitration agreement that he shall do so. If, in such a 
case, the question of costs is not dealt with in the award, 
then any party to the reference may, within fourteen days 
after the publication of the award or such further time as the 
court or a judge may direct, apply to the arbitrator or umpire 
for an order directing by and to whom the costs shall be paid, 
and the arbitrator may amend his award accordingly (see 
s. 18 (4)). 

Section 18 (3) expressly prohibits a provision in an arbitra- 
tion agreement that the parties, or any one of them, shall 
in any event pay his or their own costs, but this provision 
will not apply where an agreement is made to submit to 
arbitration a dispute which has already arisen before the 
agreement was made. Thus, a provision for arbitration 
contained in a building contract cannot provide that the 
parties to the contract shall bear their own costs of any 
arbitration thereunder, but if the contract does not contain 
an arbitration clause and a dispute arises between the parties 
thereto, there is nothing to prevent their mutually agreeing 
to submit that dispute to arbitration on condition that, in 
any event, they shall bear their own costs of the reference 
and award. 

sy s. 30 the Crown is bound by a submission to arbitration, 
and, by s. 7 of the Administration of Justice Act, 1933, where 
the Crown is a party to an arbitration and the costs are in the 
discretion of the arbitrator, then the arbitrator may award 
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costs to or against the Crown in the same way and on the same 
principles as he can award costs between subjects. 

Where the arbitrator is required by the parties or is ordered 
by the court to state a special case, then the costs of the 
special case are deemed to be part of the costs of reference 
and award (see Maritime Insurance v. Assecuranz (1935), 
52 Ll. L.R. 16), and the arbitrator may deal with those 
costs in his award, subject to the fact that the court may, 
under s. 28, direct to and by whom the costs of the special 
case are to be paid. 

No authority is given under the Act for an arbitrator to 
order that one party shall give to the other security for costs, 
nor has he any such implied authority (see Lanza v. Weiner 
(1917), 61 Sot. J. 526). However, s. 12 (6) provides that the 
court may make such orders as it thinks fit in relation, /nfer 
alia, to the question of security, so that one party may, in 
suitable circumstances, apply to the court for directions that 
the opposite party shall provide security for its costs. 

Where there are two arbitrators and an umpire the amount 
of the respective arbitrators’ and umpire’s fees and expenses 
should be stated separately and not in a lump sum. The 
principle involved was succinctly stated by Wills, J., in the 
case of Gilbert v. Wright (1904), 20 T.L.R. 164, when he 
said: “It would not be right conduct on the part of the 
umpire, however bona fide he may be, to render it impossible 
to say how much he was awarding to himself for costs and 
how much to the arbitrators.”” Where there is a 
arbitrator it would seem, following the same principle, that 
he should state separately the amount of his fees and expenses. 


single 


There we must leave the matter for the moment, but in 
our next article we will consider the principles upon which 
costs in arbitrations are taxed. 


J.L.R.R. 


DETERMINATION OF INTERESTS LIMITED TO CEASE 
ON DEATH—II 


SECTION 43 (1) of the Finance Act, 1950, provides that 
subss. (1) and (2) of s. 43 of the Act of 1940 (the principal 
section for the present purpose) shall be amended as provided 
in Sched. VII to the Act of 1950, and these two subsections 
are printed in that Schedule with the amendments which 
have now been made incorporated in the text. In setting 
out the text of s. 43 (1) of the 1940 Act as now amended, | 
have italicised the significant amendments. The subsection 
now reads as follows :— 

“(1) Subject to the provisions of this section, where an 
interest limited to cease on a death has been disposed of 
or has determined, whether by surrender, assurance, 
divesting, forfeiture or in any other manner (except by the 
expiration of a fixed period at the expiration of which the 
interest was limited to cease), whether wholly or partly, 
and whether for value or not, after becoming an interest 
in possession, and the disposition or determination (or any 
of them if there are more than one) is not excepted by 
subs. (2) of this section, then— 

(a) if, had there been no disposition or determination 
as aforesaid of that interest and no disposition of any 
interest expectant upon or subject to that interest, the 
property in which the interest subsisted would have 
passed on the death under s. 1 of the Finance Act, 1894, 
that property shall be deemed by virtue of this section 


to be included as to the whole thereof in the property 
passing on the death ; or 

(>) if, had ‘there been no disposition or determination 
as aforesaid of that interest and no disposition of any 
interest expectant upon or subject to that interest, the 
property in which the interest subsisted would have been 
deemed by virtue of s. 2 (1) (4) of the |Act of 1894 to 
be included to a particular extent in the property passing 
on the death, the property in which the interest subsisted 
shall be deemed by virtue of this section to be included 
to that extent in the property passing on the death.” 


Chere are thus two substantial amendments which require 
consideration, but the first of these (which is that effected by 
the insertion of the words “ or any of them if there are more 
than one ”’ after the words “ disposition or determination ” 
where these words first appear in subs. (1)) has already been 
explained by J. H. M. in his article on this subject at p. 642, 
supra. This change will not (except perhaps in a rather 
limited way) affect the ordinary case of an acquisition by the 
life tenant of the reversionary interest expectant upon thc 
determination of his life interest from the remainderman, which, 
however, is, at first sight, certainly affected by the other change. 

Such an acquisition produces a merger of the life interest in 
the interest in remainder, and it is necessary at this stage to 
the effect of a merger in relation to this 
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Disabled but not disheartened 


Let her be anonymous. She is one 
of the many disabled girls cared 
for and trained in artificial flower 
making at John Groom’s Crippleage. 
Her self-respect is restored by doing 
this useful work. She receives a 
standard rate of wage, out of which 
she contributes towards her keep. 
But more money is needed to main- 
Zz tain the home and workshops—as 
eat |) —s well as our Girls’ School for able- 
; : bodied children under fifteen and our 
Babies’ Home in Kent. 
Full particulars will be gladly sent by the Secretary 


Grooms Crippleage 
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Fifth Edition 


The Law of Trusts 


By GEORGE W. KEETON, M.A., LL.D., of Gray’s Inn, Barrister- 
at-Law ; Professor of English Law, University of London ; Dean of 
the Faculty of Law, University College, London. This is a well- 
established textbook and reference work. The text of the Trustee 
Act, 1925, is now included, references to cases have been brought 
up to date, and the section on following trust property has been 
recast in the light of the decision of the Court of Appeal in Re 
Diplock (1948). 30s. net. 
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A Worthwhile 
INVESTMENT 


A Building Society investment 
a is doubly worthwhile. It builds 
homes for others whilst giving the 
safest of all returns for your 
clients’ money. 
This Society with a 100 years’ 
reputation for safe investment 
provides a real opportunity for 
usefully employing your clients’ 
money without risk, whilst 
enabling them to withdraw at 
any time. 
Interest is credited or paid at 
2}% clear of tax. 


THERE IS NO BETTER 
BUILDING SOCIETY 


Assets : £15,000,000 
Reserves : £800,000 
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Noamountof welfare legislation can 
ever completely solve the problem 
of children hurt by ill-treatment or 
neglect. There must be an indepen- 
dent, experienced organisation 
whose trained workers can protect 
those who cannot defend themselves 
—and who give the patient advice 
and assistance so often needed to 


rebuild the family life. The National 
Society for the Prevention of Cruelty 
to Children depends on voluntary 
contributions to continue this work. 
No surer way could be 


found of helping the 
helpless, and bringing 
happiness to those 

i 


who need it most. 


remember them 
when advising on wilis and bequests 


N- 5, P.€-€ 


President H.R.H. PRINCESS ELIZABETH 





INFORMATION GLADLY SUPPLIED ON APPLICATION TO THF DIRECTOR, N.S.P.C.C. 
VICTORY HOUSE, LEICESTER SQUARE, W.C.2. PHONE GERRARD 2774 
when replying to Adverlisements 3 
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legislation really is. This is a difficult question, never 
decided in any reported case, and one on which the 
Commissioners of Inland Revenue have entertained different 
views at different times. The official view up to about a 
year ago was that the acquisition of the interest in remainder 
by a life tenant did constitute a determination of the life 
tenant’s interest, with the result that unless effected more 
than five years before the life tenant’s death, etc., duty was 
regarded as payable, and exacted, on the property in which 
the life tenant’s interest subsisted as if that property had 
actually passed on his death; see, e.g., Dymond on Death 
Duties, 10th ed., p. 37. But in the second supplement to 
Green’s Death Duties (published in 1949) it is stated that the 
official view had recently, changed, and that a merger in the 
circumstances postulated above was no longer regarded, in 
that view, as working a “ determination ’’ within s. 43 (1). 

Now, however, s. 43 (2) will come into operation, in the 
circumstances of such an acquisition as is postulated above, 
if it can be shown that the property in which the limited 
interest subsisted would have passed on the life tenant’s 
death on the basis (a) that there had been no disposition 
or determination of that interest, and (b) that there had 
been no disposition of any interest expectant upon that 
interest (i.e., in the case under consideration, the interest 
in remainder) ; and while (a) above is the same hypothesis 
as that upon which the conditional charge to duty (“‘ if apart 
from the disposition ... the property ... would have 
passed ’’) was expressed to arise under the original s. 43 (1), 
(}) is a new condition. If a tenant for life’s life interest does 
not merge in the interest in remainder upon the acquisition 
of the latter by the life tenant, because there is in these 
circumstances no “ determination ’”’ of the life interest, that 
is not quite the end of the matter, since to avoid the sub- 
section it will also have to be shown that there has been no 
disposition of the interest expectant upon the life interest, 
which is obviously impossible where the interest expectant 
upon the life interest (i.e., the interest in remainder) has been 
acquired by the life tenant. 

The result is that the purchase or other acquisition of a 
remainder limited after his life interest by the life tenant 
will now come within s. 43 (2), as amended, whatever view 
is taken of the question (which is now from this point of view 
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academic) whether the merger of the interest in remainder 
in a life interest by the acquisition of the former interest by 
the life tenant does, or does not, constitute a ‘‘ determination ’ 
of the life interest. But transactions of this kind will still 
escape the charge to duty if the primary conditions of subs. (1) 
of s. 43 are not fulfilled. 

These conditions, and also those introduced by s. 43 (2) of 
the Act of 1950, will have to be considered next week. 

* * * * * 

To turn for a moment to a totally different topic, my 
readers may recall that in writing of the effect of the National 
Health Service Act, 1946, on legacies to hospitals affected 
by the Act, I have taken the view that no case so far decided 
has justified the conclusion that a legacy given by will, made 
before the appointed day for the purposes of that Act, of a 
testator who dies after that date may safely be paid to the 
hospital authorities (whoever they may now be). I have 
always taken the view that such a gift may be subject to the 
doctrine of lapse, and this doubt has, I know, been shared 
by many others who have considered the relevant provisions 
of the Act with some care. Now it appears that all these 
doubts were resolved (had we known it) as long ago as the 
23rd May last, when Vaisey, J., had to consider, and give 
judgment upon, the effect of the Act on a legacy made in 
just such circumstances as I have mentioned, and upheld its 
validity on the ground that he could‘not distinguish the case 
from Re Morgan’s Will Trusts [1950] 1 All E.R. 1097; 
94 Sor. J. 368 (see -Re Glass, only nowreported, at 
1950) W.N. 461). 

I mention this matter now because I know that several 
readers have cases of this kind in hand, and have deferred 
taking any action on the legacies in question until the doubts 
very generally felt on the validity of such gifts had been 
resolved by the court. On the authority of Re Glass, payment 
can now be made ; but perhaps it would be as well (at least 
in the case of any substantial legacy) to wait until the full 
report of the case is issued. It would appear that this 
decision is a decision applicable to all similar cases, and not 
capable of being distinguished on its facts, but until the full 
report is available it is, I think, advisable to wait and see. 


“ABC” 


REFUSAL TO PRODUCE FARM TENANCY AGREEMENT 


IN our issues of 15th October, 1949, and 8th April, 1950, two 
contributors exhaustively reviewed the law relating to the 
provision of dustbins at the behest of the local sanitary 
authority, under the Public Health Act, 1936, and the Public 
Health (London) Act, 1936, respectively, with special reference 
to the incidence of liability as between a landlord and a tenant, 
each of whom might raise the ‘‘ why pick on me ’’ question. 
A somewhat similar situation may arise when the Minister of 
Agriculture and Fisheries considers that a tenanted farm 
lacks proper fixed equipment and proposes to issue a direction 
requiring the provision, improvement, maintenance or repair 
of such under s. 14 of the Agriculture Act, 1947. 

The scheme of this part of that Act is as follows : Section 12 
empowers the Minister to make supervision orders when 
satisfied either that the owner of agricultural land is not 
fulfilling his responsibilities to manage it in accordance with 
the rules of good estate management, or that the occupier of 
an agricultural unit is not fulfilling his responsibilities to farm 
it in accordance with those of good husbandry. Section 14 


authorises the Minister to give directions to secure that those 
responsibilities are fulfilled ; in general, these may be given 
only when a supervision order is in force, but subs. (3) 
expressly provides that directions relating to the provision, 
improvement, maintenance or repair of fixed equipment may 
be made though no such order is in force. This, and the riglit 
to an agreement which does not substantially modify the 
prescribed terms as to the maintenance, repair and insurance 
of fixed equipment made under what is now s. 6 of the 
Agricultural Holdings Act, 1948, may be said to reflect the 
general object of this legislation, which has been described as 
replacing the squire by the Government. At one time a 
tenant farmer whose barn developed a leaky roof would 
choose an auspicious moment, touch his hat to his landlord, 
and tactfully mention the defect ; but it would be useless 
(apart from the fact that powers have been delegated to 
county agricultural executive committees) for a tenant farmer 
to journey to Whitehall and touch his hat to the Minister, 
who would not know him and who might legitimately be 
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thinking hard about the relative values of sprats and 
mackerels at the time. 

The homely method described above might have been 
followed without either party being particularly conscious of the 
terms of the tenancy agreement between them ; but when the 
Minister or committee has to deal with the matter, it is 
authorised to take an interest in the question whose function 
it is, under the contract of tenancy, to remedy the defect or 
deficiency. Such contract need not have been referred to 
arbitration under the Agricultural Holdings Act, 1948, s. 6 (2), 
and until it is so referred any written provisions imposing 
liability to maintain or repair or insure, but not to provide or 
improve, fixed equipment are enforceable. Hence, no doubt, 
the provision of s. 15 (3) of the Agriculture Act, 1947: 
‘Where, for the purposes of determining whether a direction 
under the last foregoing section is to be given to the owner 
or occupier of land which is let, it is necessary to ascertain 
the respective liabilities of the owner and occupier under the 
contract of tenancy in relation to fixed equipment, the Minister 
may by notice in writing served on the owner or the occupier 
require him within twenty-one days from the service of the 
notice if there is an agreement in writing relating to the said 
liabilities to send or produce the agreement or a copy thereof 
for inspection by such person as may be specified in the 
notice, and in any case within the said twenty-one days to 
furnish in such manner and to such person as may be so 
specified such information as to the said liabilities of the 
owner and occupier, in so far as they do not depend on an 
agreement in writing, as may be so specified, and (a) if where 
a requirement is made under this subsection an owner or 
occupier fails to comply therewith, he shall be liable on 
summary conviction to a fine not exceeding £20, and to a 
further fine not exceeding £5 for each day after conviction 
on which the failure continues ; () if in purported compliance 
with such a requirement an owner or occupier knowingly or 
recklessly furnishes any copy of an agreement or any informa- 
tion which is false in any material particular, he shall be 
liable to the penalties specified in subs. (7) of the last foregoing 
section.”” (The latter are the penalties for obstructing a 
person acting in the exercise of powers of entry, etc., when a 
direction has not been complied with: up to three months’ 
imprisonment, up to £100 fine, or all or some of both.) What 
was described as the first case of its kind under this subsection 
was heard recently at Bromsgrove, when a landlord was 
convicted of failing to supply the Worcestershire Agricultural 
Executive Committee with details of the agreement with his 
tenants, and was fined £5 (and also ordered to pay £1 1s. 
advocate’s fee). 

The short report of the case which I have seen appeared 
in an agricultural journal and suggests some interesting points. 


It will have been noticed that the first thing the prosecution 
has to prove in such a case is that it is necessary, for the 
purposes of determining whether a direction under s. 14 of 
the Agriculture Act, 1947, is to be given to owner or to occupier, 
to ascertain their respective liabilities under the tenancy in 
relation to fixed equipment. The subsection is, one may say, 
rather more informative than is s. 12 (3) of the Increase of 
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Rent, etc., Restrictions Act, 1920, which provides for appor- 
tionment of standard rent and rateable value where it is 
“necessary ’’ to determine them, but does not indicate in 
what circumstances such necessity may arise. Still, it is 
open to a defendant to raise the question of necessity. 
A perusal of s. 14 would follow, and it would be seen that the 
net effect of subss. (1) and (3) is that a direction must be 
calculated to secure either that the landlord fulfils his respon- 
sibilities to manage in accordance with the rules of good estate 
management or that the tenant fulfils his responsibilities to 
farm in accordance with the rules of good husbandry. We 
then have to go back to ss. 10 and 11 for guidance on what 
those responsibilities may include. 

It will then be found that while s. 10 (2) makes “ the 
extent to which the owner is providing, improving, maintaining 
or repairing fixed equipment ”’ a consideration in the case of 
good management, and s. 11 (2) (f) that to which “the 
necessary work of maintenance and repair is being carried 
out ’’ a feature of good husbandry, each section is careful 
to conclude with a subsection which preserves some respect 
for contractual obligations. Good management responsibilities 
shall not, in relation to the maintenance and repair of fixed 
equipment, include an obligation to do anything which the 
occupier is obliged to do by virtue of any agreement 
(s. 10 (3)); and good husbandry responsibilities shall not 
include an obligation to carry out any work of maintenance 
or repaty which the owner is under an obligation to carry out 
in order to fulfil his responsibilities to manage in accordance 
with the rules of good estate management (s. 11 (3)) (note 
that there is no reference to an agreement here). 

In view of the above, the prosecution should have no 
difficulty in establishing the need for ascertaining respective 
liabilities when maintenance or repair are required ; but the 
position is less clear if provision or improvement are called 
for. There seems to be no reason why, in those cases, the 
committee should not decide whom to direct by spinning a 
coin, leaving it to him to enforce any rights he may have 
against the other. 

Another point suggested by the report mentioned is this. 
It looks as if the case were one in which no written agreements 
had been executed : the defendant had not refused to supply 
documents, but “‘ details of the agreements.”’ In view of the 
provisions of s. 6 of the Agricultural Holdings Act, 1948, 
incorporating the terms prescribed by the Agriculture 
(Maintenance, Repair and Insurance of Fixed Equipment) 
Regulations, 1948, into agreements which make no, written 
provision for maintenance, repair and insurance of fixed 
equipment, it would seem that the official curiosity is justifiable 
only where such equipment is lacking or requires improving. 
Section 6 of the Agricultural Holdings Act, 1948, was originally 
s. 37 of the Agriculture Act, 1947, but was brought into force 
on the same date as the sections dealing with directions, 
i.e., on Ist March, 1948, by the Agriculture Act, 1947 
(Commencement) (No. 1) Order, 1948. So that at no time 
has there been a necessity, when there has been no written 
tenancy agreement, to ascertain incidence of liability for 
mere upkeep. R.B. 





The following appointments are announced in the Colonial 
Legal Service: Mr. H. V. ANDERSON, Registrar General, Kenya, 
to be Registrar General, Lands and Mines Department, 
Tanganyika; Mr. A. M. GREENWOOD, Registrar of High Court, 
Uganda, to be Resident Magistrate, Uganda; Mr. W. D. F. 
Murray, Resident Magistrate, Tanganyika, to be Crown Counsel, 
Tanganyika; Mr. R. J. Quin, Assistant Legal Secretary, 
Somaliland Protectorate, to be Crown Counsel, Tanganyika ; 


Mr. G. B. SLApE, Resident Magistrate, Uganda, to be Crown 
Counsel, Uganda; Mr. A. C. Smitu, Puisne Judge, Gold Coast, 
to be Chief Justice, Sierra Leone; Mr. J. F. Spry, Registrar 
General, Lands and Mines Department, Tanganyika, to be 
Registrar General, Kenya; Mr. J. R. BLAGDEN to be Magistrate, 
Sarawak ; Mr. A. M. McMULLIN to be Crown Counsel, Uganda ; 
Mr. T. Pickett to be Magistrate, Gold Coast; and Mr. ©. J. 
SHAW to be Magistrate, Gold Coast. 
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INTEREST UNDER A BILL OF SALE 


THE statutory form in which a bill of sale is required to be 
made has been a fruitful source of litigation. Section 9 
of the Bills of Sale Act (1878) Amendment Act, 1882, provides 
that: “A bill of sale made or given by way of security for 
the payment of money by the grantor thereof shall be 
void unless made in accordance with the form in the schedule 
to this Act annexed.” In the scheduled form the assignment 
of chattels is expressed to be “ by way of security for the 
payment of the sum of £ and interest thereon at the 
rate of £ per cent. per annum (or whatever else may 
be the rate) ’’ and contains an agreement by the grantor 
that on a specified date he will duly pay to the grantee 
‘the principal sum aforesaid with the interest then due...” 

A new point on the construction of these provisions arose 
in Smith v. Heap before His Honour Judge Robert Peel in 
the Blackpool County Court. This was a sheriff’s inter- 
pleader in which the claimant claimed £250 under a bill of 
sale dated the 8th July, 1949, given to him by the execution 


debtor. The bill had been prepared by adapting a printed 
form. The material part of the bill was in the following 
terms: “in consideration of the sum of two hundred and 


fifty pounds now paid to the mortgagor by the mortgagee 
the receipt of which the mortgagor hereby acknowledges, 
he, the mortgagor, doth hereby assign to the mortgagee, his 
executors administrators and assigns all and singular the 
several chattels and things specifically described in the 
schedule hereunder written by way of security for the payment 
of the sum of two hundred and fifty pounds.”’ There then 
followed on the printed form the words “‘ and interest thereon 
at the rate of | per cent. per annum ”’ but these words were 
deleted on the bill as executed. The bill continued with 
the words “ and the mortgagor doth further agree and declare 
that he will duly pay to the mortgagee the principal sum 
aforesaid.”” The words “together with the interest then 
due’ which followed on the printed form were deleted, 
and the bill continued with the words “ on the twenty-third 
day of December next.” 

The bill of sale had been given on the purchase by the 
execution debtor of the lease of a shop, together with certain 
furniture and fittings, from the claimant, to secure a portion 
of the purchase price which the execution debtor was not 
then able to raise but which she expected to be able to pay 
in December out of the proceeds of the Christmas trade in 
the business she intended to carry on at the shop. The 
purchase price, so the learned judge found, had been agreed 
upon before any question of deferred payment arose, and 
when the claimant further agreed to accommodate the 
execution debtor by accepting the bill of sale, neither was 
the purchase price increased nor was there any stipulation 
for the payment of interest. 

It was argued for the execution debtor that the omission 
of all mention of interest in the bill was fatal to its validity. 
The bill did not in express terms state that no interest was 
payable. Thus a third party reading a copy of the bill 
on the register would be left in doubt as to whether interest 
was payable or not. But, further, it was said that Myers v. 
Elliott (1886), 16 Q.B.D. 526, and Blankenstein v. Robertson 
(1890), 24 0.B.D, 543, were authorities for the proposition 


that s. 9 and the Schedule to the Act made the statement of 
a rate of interest an inescapable necessity to secure tlie 
validity of a bill of sale. 

In a reserved judgment given on the 24th February, 1950, 
the learned judge sets out his reasons for rejecting these 
propositions : ‘‘ I would agree that it may well be of import- 
ance to anyone investigating the credit of a grantor of a bill 
of sale by an inspection of the register to be able to inform 
himself as to what interest the grantor had bound himself 
to pay and that a bill might well be void under s. 9 which 
left anyone reading a copy of the bill on the register in any 
doubt on the question whether. any interest was payable or not. 
I do not know whether the words on the printed form referring 
to interest, which were deleted when this bill was prepared, 
appear with their deletion on the copy on the register. If 
they do, their deletion would of itself inform the person reading 
the register that no interest was payable. [ut even assuming 
they do not, the bill is expressed to be made in consideration 
of {250 paid by the mortgagee to the mortgagor. The 
chattels are expressed to be assigned by way of security 
for {250, and the mortgagor agrees to pay ‘the principal 
sum aforesaid.’ It is thus made clear that the parties were 
on the face of the bill treating the whole of the £250 as principal 
and that no security and no covenant to pay were given as 
regards anything in addition to that principal sum of £250.” 

Referring to the cases cited, His Honour continued : 

3ut in both of those cases interest was in fact payable. 
Those bills were held to be void because principal and interest 
were payable by instalments in such a way that it was 
impossible to determine from the bill at what rate interest 
was payable. Neither of those cases in my judgment con- 
stitutes any authority for the proposition that s. 9 and the 
scheduled form prohibit a bill of sale being given to secure 
principal only. In Summers v. Woodward [1892] A.C. 100, 
Lord Halsbury, in discussing the effects of s. 9 of the Act of 
1882 and the scheduled form, said at p. 108: ‘ If the bill of 
sale in substance performs the function which the statute 
intended to be performed by that form it appears to me 
to be complied with.’ I propose to apply that principle. 
1 ask myself what object did the Legislature have in mind 
when enacting by the scheduled form that the rate of interest 
must be stated. It had I think two such objects, namely : 
(1) that mentioned, by Lord Esher in Myers v. Elliott, at 
p. 529, where he said that the object of the statement is to 
inform the borrower what the rate of interest is so that if it 
were manifestly exorbitant his attention might be called to 
the folly he was committing ; and (2) the object of assisting 
a person searching the register to form an estimate of the 
grantor’s credit. Any such person would take warning if 
he found that the rate of interest reserved was exorbitant. 
Neither of those objects would be furthered by holding that 
the Legislature in enacting s. 9 and the scheduled form had 
any such improbable intention as that of depriving of the 
security for their loans those who are sufficiently accom- 
modating to lend without interest. For the above reasons 
I declare that the bill of sale constituted a valid charge on 
the chattels comprised therein.” 

N. C. B. 


OBITUARY 


Mr. H. K. DINN 
Mr. Hugh Kennett Dinn, solicitor, of Croydon, died on 
16th October. He was admitted in 1909. 


Mr. Rk. A. HUDSON 
Mr. Richard Arthur Hudson, solicitor, Registrar of Grimsby, 


Scunthorpe, Barton-on-Humber and Louth County Courts 
since 1941, died on 16th October, aged 59. 


Mr. G. TUTIN 
Mr. George Tutin, solicitor, of Nottingham, died on 8th October, 
aged 85. He was admitted in 1888. 
Mr. W. J. WENHAM 
Mr. Walter John Wenham, solicitor, of John Street, Bedford 
Row, W.C.1, has died in his seventy-sixth year. He was admitted 
in 1901, 
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HERE AND THERE 


NEW LORDS 

TowARDs the end of last week there was an interesting little 
double ceremony—initiation, inauguration, or what you will 
—in the House of Peers, a ceremony with quite a lot of legal 
interest to it. Baron Morris of Kenwood in the City of 
Sheffield and Baron Tucker of Great Bookham in the County 
of Surrey (in that order) took their places in the Upper 
Chamber. You recognise them, of course. Lieutenant-Col. 
Harry Morris, late Member of Parliament for Neepsend, 
where his 19,006 majority in the last General Election seemed 
to promise him an assured future, and Tucker, L.J., in the 
Court of Appeal since 1945 and before that eight years in the 
King’s Bench, where, on his appointment at forty-nine, he 
was in his day the youngest judge. The new Lord Morris, 
instead of taking, as one might perhaps have expected, the 
territorial style or title of Lord Neepsend, has followed the 
illustrious precedent set by Baron Passfield of Passfield 
Corner, and taken his address with him into the peerage, 
4 Kenwood Avenue, Sheffield. After all, there’s no place 
like home. Incidentally Lord Morris is a barrister of Gray’s 
Inn, called in 1936. Before that he had been sixteen years 
a solicitor. Now, in stepping into the peerage, he has taken 
an irrevocable step—vestigia nulla retrorsum—not only for 
himself, but for the heirs male of his body, as the present 
Viscount Hailsham has proved to his sorrow. This is a seat 
which cannot be vacated. There are no Chiltern Hundreds 
for the Lords. Lord Tucker is in different case. No Lord 
of Appeal in Ordinary need fear to disoblige his issue by 
saddling them with the manifold disabilities of a peerage. 
Law Lords have to win their elevation generation after 
generation. There have been two Lords Russell of Killowen 
and there is another Russell following them in the legal field. 
Perhaps if one family wins the cup three times it may be 
allowed to keep it. There was yet another touch of legal 
interest on .nstallation day. The prelate who said prayers 
at the opening of the session was The Right Reverend Guy 
Vernon Smith, D.D., Bishop of Leicester, who was called to 
the Bar by Lincoln’s Inn in 1905, two years before his 
ordination, and was the son of Mr. Vernon Russell Smith, K.C. 
—silk in one generation and lawn in the next. 


MAKING THEIR BOWS 
INCIDENTALLY, in case you have never witnessed the 
apotheosis of a new peer, this is how it goes. The Lord 
Chancellor takes his seat on the Woolsack with his three- 
cornered hat perched atop of his full-bottomed wig. Enter 
from the Bar of the House in single file the Gentleman Usher 
of the Black Rod, in court dress with sword, the Garter 
King-of-Arms resplendent in his embroidered tabard, the 
new peer preceded by one of his sponsors and followed by the 
other, all three in the scarlet and ermine robes of their rank 
(Lord Tucker had Lord Goddard, C.J., distinguished by his 
golden chain of SS, and Lord Simonds). The new peer presents 
his credentials to the Lord Chancellor kneeling and then retires 
to the table in the middle of the House where the Clerk 
reads aloud his patent of creation and his writ of summons 
to Parliament, both full of the splendid phraseology of which 
people now tend to be shy. This done, novice and sponsors 
go down to the junior barons’ bench and there under 
the direction of Garter perform (in triplicate) a series of 
ceremonial risings, bowings and hat doffings which the Lord 
Chancellor acknowledges by raising his own. They then 
retire from the House amid a murmer of approval from their 
fellows. 
NOT HOME YET 
I was wrong when I forecast that the return of the Commons 
to their own place, so luxuriously restored, will mean that the 
Lords will return home too. It seems that once the Upper 
Chamber is shot of the unennobled quite a lot of work must 
be done before its rightful owners can come into occupation 
again. For one thing, the whole place must be turned round 
again, for the Speaker’s Chair has been at the former Bar of 
the House and the Commons’ Bar has been at the former 
throne end. So the House of Lords, for the time being, will 
continue to meet and debate in the far cosier King’s Robing 
Room. That means that the Law Lords will go on hearing 
cases in Committee instead of in the Chamber and so the 
constitutional problem, which I outlined at the beginning of 
last month, whether or not it is to be a permanent practice 
(nothing is so permanent as a temporary arrangement), is 
shelved for a little while more. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL} 


Contribution between Tortfeasors 


Sir,—In the number of your journal for 30th September, 
1950, there was an excellent article on the subject of con- 
tribution between tortfeasors. Your contributor, however, 
quoted Gottliffe v. Edelston {1930} 2 K.B. 378 and Chant v. 
Read {1939} 2 K.B. 346 as being good law. Chant v. Read 
simply followed Gottliffe’s case, which was_ specifically 
overruled by Curtis v. Wilcox {1948} 2 All E.R. 573. 

E. M. CocKBURN. 
Richmond, 

Surrey. 

(Our contributor writes: I must frankly admit that my 
attention had not previously been drawn to Curtis v. Wilcox. 
It undoubtedly overrules Gottliffe v. Edelston, but I am by 
no means sure that Chant v. Read is impliedly overruled. 


The latter concerned a claim for loss of expectation of life. 
This is a creature of statute, and it is, I submit, by no means 
certain that a court would hold this also to be a thing in 
action and part of the “ property’ of a deceased wife. 
Indeed, in the addenda to para. 1209 of vol. 16 of Halsbury 
appearing in the 1950 supplement, Chant v. Read is still relied 
on as authority for the proposition that “a wife (sc. a wife’s 
representatives) cannot sue her husband for loss of expectation 
of life; it is not a civil remedy for the security of her 
‘property ’.”’ 

Nevertheless, Curtis v. Wilcox will now, as I see it, enable 
a defendant sued by the wife to bring in the husband as a 
third party (if he was a joint tortfeasor), except possibly 
when, as in Chant v. Read, the action is by the deceased wife’s 
personal representative for damages for loss of expectation 
of life. | 





SIXTH INTERNATIONAL CONGRESS ON ACCOUNTING 

The sponsoring bodies announce that the Sixth International 
Congress on Accounting will be held in the halls of the Royal 
Horticultural Society, Westminster, London, $.W.1, in the week 
commencing 16th June, 1952. Further particulars will be issued 
in due course. The following professional organisations will be 
hosts: The Institute of Chartered Accountants in England and 


Wales, The Society of Incorporated Accountants and Auditors, 
The Society of Accountants in Edinburgh, The Institute of 
Accountants and Actuaries in Glasgow, The Society of Accountants 
in Aberdeen, The Association of Certified and Corporate 
Accountants, The Institute of Chartered Accountants in Ireland, 
The Institute of Municipal Treasurers and Accountants and 
The Institute of Cost and Works Accountants. 
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REVIEWS 


The Conduct of and Procedure at Public, Company and 
Local Government Meetings. By ALBERT CREW. Eight- 
eenth Edition. By O. R. Smiru, of Lincoln’s Inn, Barrister- 
at-Law. 1950. London: Jordan & Sons, Ltd. 10s. 6d. net. 


When in doubt as to any point relating to the Law of 
Meetings the wise practitioner turns to “ Crew,’ and in 
this edition, as in the past, he is unlikely to be disappointed 
in finding his answer. In a few cases, perhaps, his answer 
may be a little more definite than is justified —-the law is 
not in all respects as cut and dried as Crew would have it. 
Few company law experts, for example, would accept as 
definite and undoubted law the statement on p. 100 that 
no amendment can be made to a special resolution. 

The examination questions in App. IV come from recent 
papers set by the Chartered Institute of Secretaries and the 
Corporation of Certified Secretaries and are primarily of 
value to secretarial students, but it would be worth while 
for a practitioner to read through one paper and see how 
much or little he can answer. Beware of No. 101 in which 
a misprint of “ A” for “‘ B”’ may confuse. ; 

This is one of the text-books which is worth reading not 
only for learning but also for interest. At the price of 
10s. 6d. it is excellent value. 


Modern Administration and Probate Practice and 
Law. By A. V. Rispon, Solicitor, assisted by PERCIVAL 
Hancock, Solicitor. Second Edition. 1950. London: 
Sir Isaac Pitman & Sons, Ltd. £6 6s. net. 


The plan of this book is to set out the various stages of 
obtaining probate or letters of administration and the winding 
up of the estate by taking an actual example and working 
carefully through it with copious notes and explanations 
covering variations of common occurrence. Of the different 
sections, some, such as Pt. IJI on Probate Registiy work and 
Pt. IV on Estate Duty Office Practice, deal with the “ legal ”’ 
side of administration practice, whilst others, such as Pt. II 
on Taking Instructions for Probate and Pt. VII on Stocks 
and Shares, relate more to the “ business ”’ side of the matter. 
Part V, entitled ‘‘ Office Routine and Correspondence,”’ 
contains specimen letters covering the whole course of 
administration from the arrangement of the funeral to the 
distribution of residue, with a separate section on settled and 
trust estates. Later sections cover assents and the con- 
veyancing aspect generally, executorship and trust accounts, 
the collection of assets outside England and Wales, dealings 
by the deceased and beneficiaries with their interests, and 
the Inheritance (Family Provision) Act, 1938, with some useful 
notes on war-time death duties and war-damaged properties 
—unhappily both likely to be with us for some time yet. 

This edition betrays traces here and there of a hurried 
revision. In certain places the alteration in the rate of 
interest on estate duties from 3 per cent. to 2 per cent. after 
16th April, 1943, has not been noted. The minima for the 
costs of wills given on p. 67 have a pre-war appearance, 
confirmed by the reference in the footnote to the authorised 
addition of 331 per cent. in place of the 50 per cent. now in 
force. The suggestion on p. 130 that a “ relict ’’ is a widow 
who has remarried is hardly borne out by the form of oath 
opposite unless the widow had made a hasty remarriage, 
apparently taking advantage of the Deceased Brother’s 
Widow’s Marriage Act, 1921. If an estate is to be wound up 
rapidly and efficiently we are not keen on the appointment 
of the widow as executrix conditionally upon her surviving 
for one month as suggested by the precedent of the will at 
p. 49. So long as the authors remain within the limits of 
general administration their advice appears impeccable, but 
we do not believe that many conveyancers will approve of the 
suggestion that a purchase by trustees should be kept hidden 
behind the curtain of an assent without recitals. However 


accidentally a purchaser, whether immediate or subsequent, 


may come to know that the assentee is not the person entitled 
under s. 36 (1) of the Administration of Estates Act, 1925, 
but a purchasing trustee, the protection of that section seems 
lost and the validity of the title comes in question. Far 
better, it is conceived, to bring the beneficial interests on to 
the title and show that every party who could avoid the sale 
has concurred in it and is thereby estopped. It is disappointing 
to find on p. 190 a precedent of a form of undertaking to pay 
Probate Court fees which is unacceptable in the Principal 
Probate Registry. In fairness, we must say that nowhere 
else have we found the correct form, but there should be no 
place in a practice book for the maxim communts error facit jus. 
These are, however, relatively minor matters when the book 
is considered as a whole. 

The decision of the Court of Appeal in Re Bidie [1949 
Ch. 121, where it was held that the time for an application 
under the Inheritance (Family Provision) Act, 1938, ran from 
the date of the probate notwithstanding an earlier revoked 
grant to administrators, presumably appeared too late to 
admit of mention. The changes made by the Finance Act 
1949, are, however, included in an appendix. 

In their Introduction the authors suppose the reader to 
belong to one of five classes: the probate partner, the 
managing clerk, the young solicitor, the articled clerk, or the 
junior clerk. In our opinion it is to the last three that the 
book will have the most appeal and prove the most useful. 


Divorce Case Book. By WiLtiAm Kee, of the Inner 
Temple and South-Eastern Circuit, Barrister-at-Law, and 
SHERARD CowpER-CoLeEs, of the Inner Temple, Barrister- 
at-Law. Consulting Editor: GrorrFREY TYNDALE, K.C., 
a Bencher of the Inner Temple. 1950. London: 
Butterworth and Co. (Publishers), Ltd. 30s. net. 


To the student who is unable or unwilling to read the actual 
reports, case books have a considerable value. A knowledge 
of the cases will give depth to his studies and add considerably 
to the impressiveness of his performance in the examination 
room. He will find ample material for these purposes in the 
“Divorce Case Book.’’ For the practitioner, however, its 
value is more questionable. The authors state that one of the 
aims of their work is “ to assist the practitioner in his choice of 
cases for citation in court.’’ The dangers, however, of his 
relying upon an abbreviated report of a case in arriving 
at such a decisiqgn are such that most practitioners will 
probably rely upon the established case books and go straight 
from there to the reports. 

The book is divided into three parts, namely, the grounds 
for divorce, absolute bars to divorce, and discretionary bars. 
The selection and arrangement of cases on these topics 
is quite competent, but the value of the book is considerably 
lessened by its omissions. Cases on nullity are entirely absent, 
the reasons given being that ‘it is in our view sufficiently 
covered by existing text-books’’—this may be true, but 
so are the portions of divorce law with which the book 
deals—and that “‘ except for cases of wilful refusal, it has not 
to a great extent been the subject of judicial expression in 
recent years.’ One would, nevertheless, have willingly 
forgone the list of divorce judges from 1858 with remarks on 
their judicial history, in favour of such recent nullity cases 
as have been decided. No cases are given to illustrate the 
law of domicil nor the lesser forms of matrimonial proceedings 
in the High Court. 

The bulk of the volume is reduced by omitting sections of 
judgments, which are then summarised in square brackets, and 
the reader is assisted to the more salient portions of the 
judgments by a line in heavy type in the margin against 
them. 

lor the student, and for the practitioner who does not have 
access to the reports, this work should prove useful within the 
limitations which the authors have imposed upon themselves. 
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NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
HOUSE OF COMMONS: CLERGYMAN’S 
DISABILITY 
In re MacManaway 
Lord Simonds, Lord Morton of Henryton, Lord Radcliffe, 
Lord Tucker and Sir Raymond Evershed, M.R. 
17th October, 1950 
Keference under s. 4 of the Judicial Committee Act, 1833. 
The question of law referred to the Judicial Committee was 
whether the provisions of the House of Commons (Clergy 
Disqualification) Act, 1801, so far as they applied to persons 
ordained to the office of priest or deacon, disabled from 
sitting and voting in the House of Commons only persons 
ordained to the office of priest or deacon in the Church of 
England as by law established, or whether they also disabled 
from so sitting and voting other and, if so, what persons 
ordained to those offices, and in particular whether, by 
reason of the fact that the Rev. James Godfrey MacManaway 
had been ordained as a priest according to the use of the 
Church of Ireland, he was disabled from sitting and voting 

in the House. 

The Rev. MacManaway was ordained deacon in 1923 and 
priest in 1925 by the Bishop of Derry and Raphoe, a 
diocese in the province of Armagh, in the Church of Ireland. 
At the General Election held in February, 1950, he was elected 
to serve in the present Parliament as Ulster Unionist member 
for the division of Belfast (West). By s. 1 of the Act of 
1801: ‘‘ Whereas it is expedient to remove doubts which 
have arisen respecting the eligibility of persons in holy 
orders to sit in this House of Commons, and also to make 
effectual provision for excluding them from sitting therein 
Be it therefore . . . enacted that no person having been 
ordained to the office of priest or deacon, or being a minister 
of the Church of Scotland, is or shall be capable of being 
elected . . . as a member of the House of Commons.” 

LorD RADCLIFFE, in the course of delivering a long 
judgment of the Board, said that their lordships could not 
accept without some reservation the conception that a 
priest or deacon was ordained in or into any particular 
church, a conception which, indeed, conflicted with the 
prevailing doctrine of ecclesiastical law. Such a_ phrase 
might conveniently denote the source from which a person 
derived his status in holy orders, but it was one of the 
complications inherent in this subject that a person might 
derive his orders from one church even though he ministered 
in another. However that might be, the Act itself had not 
spoken of a person ordained to the office of priest or deacon 
in any particular church. Their lordships answered the 
questions of law referred to them as follows: They would 
humbly advise His Majesty: ‘“ (1) That the provisions of 
the House of Commons (Clergy Disqualification) Act, 1801, 
so far as they apply to persons ordained to the office of priest 
or deacon, do not disable from sitting and voting in the House 
of Commons only persons ordained to those offices in the 
Church of England as by law established; (2) that those 
provisions disable from so sitting and voting all persons 
ordained to the office of priest or deacon, whether by a 
Bishop of that church in accordance with the form of making 
and ordaining priests and deacons according to the order 
of the Church of England, or by other forms of episcopal 
ordination; and (3) that the Reverend James Godfrey 
MacManaway is disabled from sitting and voting in the 
House of Commons by reason of the fact that, having been 
ordained as a priest according to the use of the Church of 
Ireland, he has received episcopal ordination.” 

APPEARANCES: Sir Hartley Shawcross, K.C. (A.-G.), Conolly 
Gage and R. J. Parker, in support of the contention that the 
Act of 1801 was restricted to ordination into the Established 
Church; Neville Gray, K.C., Geoffrey Bing, K.C., and 
W. S. Wigglesworth, in support of the opposite view 
(Treasury Solicitor). 

(Reported by R, C. Catsuxn, Esq., Barrister-at-Law.] 


COURT OF APPEAL 
WILL: BEQUEST OF PERSONAL BELONGINGS: 
MONEYS IN BANK: SECURITIES 
In re Hynes; Knapp v. Hynes 
Sir Raymond Evershed, M.R., Asquith and Jenkins, L.JJ. 
11th October, 1950 

Appeal from Roxburgh, J. 

By a will dated 6th February, 1947, the testator, a barrister, 
bequeathed to X “ my books, furniture and other personal 
belongings whether at New Court Temple or elsewhere.”’ 
On the testator’s death, which occurred in 1949, he had 
various amounts of money in the Westminster Bank and the 
Post Office Savings Bank, and also stocks and shares not 
specifically disposed of in the will. Roxburgh, J., held that 
the moneys in the bank and the securities were not included 
in the bequest of personal belongings to X and that the 
deceased died intestate to that extent. 

Sir RAYMOND EVERSHED, M.R., said that in his view the 
decision of Roxburgh, J., was right. In deciding a question 
of construction of a will like the present one, the courts must 
consider the actual words used, their context and all 
surrounding circumstances. The bequest of personal belong- 
ings in the will could not be read as a residuary gift, and the 
deceased died intestate so far as regarded the part of his 
estate here in question. Appeal dismissed. 

AsouitH and JENKINS, L.JJ., concurred. 

APPEARANCES: J. G. Strangman, K.C., W. G. H. Covk 
(W. R. Millar and Sons); Geoffrey Cross, K.C., and 
J. Brunyate (Simpson, Palmer and Winder). 

{Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.} 


BOMBED BUILDING: COMPULSORY PURCHASE : 
METHOD OF VALUATION 
East End Dwellings Co., Ltd. v. Finsbury Borough 
Council 
sucknill, Singleton and Birkett, L.JJ. 
20th October, 1950 

Appeal from Devlin, J. (ante, p. 405; 66 T.L.R. (Pt. 1) 
1127). 

Land owned by the claimant company had been the site of 
a block of working-class dwellings which in June, 1944, were 
completely demolished by enemy action. Before that date 
the houses had been let to weekly tenants,at rents controlled 
by the Rent Restriction Acts. The houses had not been 
rebuilt when the appellant borough council made a compulsory 
purchase order which was confirmed by the Minister of 
Health. On 28th July, 1948, the borough council served a 
notice to treat on the company. In May, 1949, the War 
Damage Commission decided that they would make a payment 
of cost of works in respect of the damage. The arbitrator 
assessed at £32,000 the compensation payable in respect ot 
the land on the assumption that, if the whole of the war 
damage had been made good before the date of the notice to 
treat, the rents legally recoverable in respect of the houses 
would not be subject to the limits imposed by the Rent 
Restriction Acts. The value placed on the building as 
subject to those limits was much less. By s. 53 (1) of the 
Town and Country Planning Act, 1947, where land has 
suffered war damage which has not been made good at the 
date of the notice to treat and a payment of cost of works 
would be the appropriate payment under the War Damage 
Act, 1943, ‘“‘ (a) the value of the interest for the purposes 
of the compensation payable in respect of the compulsory 
purchase shall . . . be taken to be the value which it would 
have if the whole of the damage had been made good before 
the date of the notice to treat.’’ Devlin, J., upheld the 
arbitrator’s award, and the borough council appealed. 
(Cur. adv. vult.) 

BUCKNILL, L.J., reading his judgment, said that it was 
argued for the council that the words “ made good” in 
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s. 53 (1) of the Act of 1947 showed that the building in question 
was intended to retain its identity, and that the use of such 
words was inconsistent with the idea that the old building 
had ceased to exist. He had found the question at issue 
difficult to answer. The Town and Country Planning Act, 
1947, had come into force after the decision in Ellis and Sons 
Amalgamated Properties, Lid. v. Sisman (1948) 1 K.B. 653; 
91 So. J. 692. The company invoked that case, and argued 
from it that, as the old building had been destroyed, a new 
notional building had arisen in its place which, by virtue 
of that decision, was free from the Rent Restriction Acts. 
After anxious reflection, during which his mind had fluctuated, 
he had come to the conclusion that the argument for the 
borough council was right, and that the intention of s. 53 
was to achieve in a similar state of facts a different legal 
result from that in the Ellis case, supra. The intention, 
he thought, was to compensate an owner of a building for 
what he had actually lost—to give him no more than that, 
and no less. He saw no reason why the company should be 
in a better position because they had been awarded a cost-of- 
works payment than they would have been in had they been 
awarded a value payment. He did not see why they should 
make a profit out of the transaction, or why, if. the building 
had been worth £20,000 when the bomb fell, they should be 
awarded £32,000 compensation. The appeal should be 
allowed. 

SINGLETON, L.J., dissenting, said that, in his view, s. 53 (1) 
of the Act of 1947 contemplated the making good of damage 
to the extent of rebuilding a building which had been totally 
destroyed. The effect, in such a case, of Ellis and Sons 
Amalgamated Properties, Lid. v. Sisman, supra, was that the 
new building was free of the statutory restrictions in respect 
of rent to which the old building had been subject. In his 
view the decision of Devlin, J., should be upheld. 

BirkETT, L.J., read a judgment agreeing that the appeal 
should be allowed. Appeal allowed. Leave to appeal to 
the House of Lords. 

APPEARANCES : Geoffrey Lawrence, K.C., and Harold Brown 
(John E. Fishwick); Michael Rowe, K.C., and G. D. Squibb 
(George C. Carter & Co.). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.| 


CHANCERY DIVISION 


GAS COMPANY: NATIONALISATION : 
REDEEMABLE MORTGAGE DEBENTURE: 
WHETHER “SECURITY” 

Pearl Assurance Co., Ltd. v. West Midlands Gas Board 


Wynn Parry, J. 6th October, 1950 


Adjourned summons. 

In 1938, a gas company issued to the plaintiffs a 4 per cent. 
redeemable mortgage debenture of the sum of £18,480 and 
repayable after 25 years; the debenture was secured by a 
charge on the company’s undertaking and its present and 
future property. On 1st May, 1949, the vesting date under 
the Gas Act, 1948, the assets and liabilities of the company 
vested in the West Midland Gas Board, the defendants, with 
the exception of the “ securities ’’ of the company, for which 
the holders were to be compensated by the issue of British 
Gas Stock of equal value. ‘‘ Securities’’ were defined in 
s. 74 (1) of the Act as “‘ shares, stock, debentures and debenture 
stock,”’ and it was provided that that term should also include 
‘any mortgages . . . quoted in The Stock Exchange official 
daily list ’’ on six specified dates. The question before the 


court was whether the redeemable mortgage debenture issued 
to the plaintiffs was a liability which was preserved in existence 
and had vested in the defendant board, or a security which 
was extinguished subject to compensation payable in British 
Gas Stock. 

Wynn Parry, J., said the point was purely one of construc- 
tion. The opening part of the definition in s. 74 (1) was 





October 28, 1950 


JOURNAL 


clearly wide enough to include the document, which, being 
accurately describable as a debenture, prima facie clearly fell 
within the definition of “ securities.’’ The word “‘ mortgages ”’ 
in the second part of the definition was apt to include 
securities issued by statutory companies pursuant to ss. 38 
to 41 of the Companies Clauses Consolidation Act, 1845, 
in the form of Sched. C to that Act. It might well be that 
the document in the present case could also be described as 
a mortgage, but as it was not quoted in The Stock Exchange 
official daily list on the six days in question, it was excluded 
from the second part of the definition. There was no reason 
compelling the court to cut down the meaning of the words 
‘debenture ’’ and “‘ debenture stock ’’ in the earlier part of 
the definition, and there was every reason why he (the learned 
judge) should not do so having regard both to the policy of 
the Act and to the wording of the provision. Declaration 
made that the redeemable mortgage debenture was a security 
within the meaning of the Gas Act, 1948, and had to be 
treated as such. 

APPEARANCES : Lindon, K.C., and C. A. J. Bonner (Parker, 
Garrett & Co.); Gerald Upjohn, K.C., and T. D. D. Divine 
(Linklaters & Paines),. 

[Reported by Crive M. Scumirruorr, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
PREMIUM DEMANDED BY SERVANT: MASTER'S 
CRIMINAL LIABILITY 
Barker v. Levinson 


Lord Goddard, C.J., Byrne and Ormerod, JJ. 
4th October, 1950 

Case stated by Middlesex Justices. 

The defendant, the manager of a block of flats owned by a 
limited company, employed a rent collector. The manager 
authorised the rent collector to let a certain flat to a certain 
person if the rent collector were satisfied that she would be a 
suitable tenant. The collector let the flat, but demanded and 
received from the tenant a premium of £100. The defendant 
was charged with contravening the prohibition in s. 2 (1) 
of the Landlord and Tenant (Rent Control) Act, 1949, against 
requiring payment of a premium. It was not proved before 
the justices that the defendant manager authorised or knew 
of the demand for the premium or that he had himself received 
any part of it; but the prosecutor argued that s. 2 (1) 
imposed an absolute prohibition and that the manager was 
therefore criminally liable for his agent’s act. 

Lorp GODDARD, C.J., said that, though s. 2 of the Act of 
1949 was undoubtedly an absolute prohibition against the 
taking of any premium, yet, so far as the justices’ finding 
went, the rent collector might have pocketed the £100 or taken 
it as a bribe from the tenant. If a master were responsible 
for that state of affairs it would be a very serious matter, for 
no estate agent managing property could ever safely trust 
anything concerning the letting of premises to a servant. 
The underlying principle was that the master was responsible 
for the criminal act of the servant if the act done were within 
the general scope of the servant’s employment. In other 
words, if a master chose to delegate the conduct of his business 
to a servant who, in the course of conducting the business, did 
an act which was absolutely prohibited, the master was 
liable (see Linnett v. Metropolitan Police Commisstoner 

1946, K.B. 290; 90 SoL. J. 211). The defendant manager 
might have been liable if he had made the rent collector 
a general agent for the flats, and had left to him the general 
management of them; but the collector had no authority to 
negotiate the terms of the lease. He had committed an illegal 
act which his master had not expressly or impliedly authorised 
him to do and had no means of preventing. The guilty act 
was not within the general scope of the collector’s authority. 
Collman v. Mills 1897, 1 Q.B.D. 396 was distinguishable. 
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3YRNE and ORMEROD, JJ., agreed. Appeal dismissed. 

APPEARANCES: J. C. Lawrence (Sharpe, Pritchard & Co., 
for Edward S. Saywell, Northwood) ; E. J. P. Cussen (Murray 
Napier & Co.). 

{Reported by R. C. CaLBurn, Esq., Barrister-at-Law.] 
PENSIONS: APPEAL TRIBUNAL LEFT IN DOUBT 
Sharp v. Minister of Pensions 

13th October, 1950 
Application for leave to appeal from a pensions appeal 
tribunal. 


Ormerod, J. 


The claimant contended that diabetes mellitus from which 
he suffered was due to his war service, and he claimed a pension 
accordingly. The Minister of Pensions decided against him. 
At the end of the hearing of his appeal to a pensions 
appeal tribunal, the tribunal were left in such doubt that 
they had the claimant examined by an independent medical 
expert. The expert reported in favour of the claimant. The 
Minister, however, in commenting on that report, adduced 
the contrary opinion of another expert. The tribunal before 
which the matter then came accepted that contrary opinion 
and decided against the claimant. He now sought leave to 
appeal, contending that the procedure above described was 
improper. 

ORMEROD, J., said that in his opinion there was no objection 
in law to the course which had been taken, and leave to 
appeal would accordingly be refused. He would add, however, 
that it was essential that claimants for pensions who appealed 
should be satisfied that everything had been done to consider 
their claims that was fairly possible. A state of affairs in 
which an appellant felt that he had not been fairly treated 
should not arise. Therefore, procedure such as that adopted 
in the present case should be avoided as far as possible by the 
Minister in future. Application dismissed. 

APPEARANCES: Geoffrey Crispin (Culross & Trelawnev) ; 
J. P. Ashworth (Treasury Solicitor). 

(Reported by R. C. CaLsurn, Esq., Barrister-at-Law.} 


SOLICITOR: MANAGING CLERK’S NEGLIGENCE: 
CLIENT’S CLAIM FOR DAMAGES 
Bailey v. Bullock and Others 


Barry, J. 13th October, 1950 


Action. 

As a result of the negligence of the managing clerk of the 
defendants, a firm of solicitors, in connection with the plaintiff's 
action for possession of a house, the plaintiff was put to 
certain expenses. He and his family had to live for nearly 
two years as lodgers with his father-in-law. He included in 
his claim for damages the inconvenience and discomfort to 
which he had in that respect been subjected. This report is 
concerned only with that head of claim. (Cur adv. vult.) 

BARRY, J., said that it was beyond doubt that the plaintiff's 
claim was founded in contract rather than in tort. The Court 
of Appeal, following earlier decisions, decided in Groom v. 
Crocker [1939| 1 K.B. 194 that the rights and duties of a 
solicitor and his client were regulated by the contract of 
employment, and that, in the absence of any duty other than 
those imposed by the contract, a solicitor was not liable to his 
client in tort. Therefore, he was satisfied here that the 
plaintiff could only recover such damages as might be awarded 
for a breach, or series of breaches, of contractual duty. 
He was satisfied that Groom v. Crocker, supra, and Addis 
v. Gramophone Co., Ltd. [1909) 'A.C. 488, did not overrule 
or question the authority of a number of earlier decisions which 
had made it abundantly clear that damages might be recovered 
for substantial inconvenience and discomfort caused by a 
breach of contract (see Burton v. Pinkerton (1867), L.R. 2 
Ex. 340, and Hobbs v. London and South Western Ry. Co. 
(1875), L.R. 10 O.B. 111). There was a very real difference 
between mere annoyance and physical inconvenience, and 
those two cases clearly established that, in a proper case, 
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damages for personal inconvenience might be recovered in 
an action for breach of contract. Here the plaintiff had 
proved that he had suffered substantial inconvenience ;_ that 
that inconvenience was a direct result of the defendants’ 
breach ; and that the damage which he had suffered was 
not too remote to be recoverable ; or, in other words, that the 
inconvenience should have been reasonably contemplated 
by the defendants as a probable result of their failure to 
perform their contractual duties. The plaintiff was therefore 
entitled to damages under that head of his claim, which he 
(his lordship) assessed at £300. Judgment for the plaintiff. 

APPEARANCES: Scott Henderson, K.C., and Roy Wilson, 
K.C. (Webb, Justice & Co.); P. M. O'Connor (Hewitt, 
Woollacott & Chown). 


[Reported by R. C. CatBurn, Esq., Barrister-at-Law.} 


COURT OF CRIMINAL APPEAL 
REFERENCE TO PREVIOUS CONVICTION 
R. v. Harris 


Humphreys, Morris and Sellers, JJ. 
22nd August, 1950 

Appeal from conviction. 

The appellant was charged on indictment with being, while 
loitering with intent to commit a felony contrary to s. 4 ol 
the Vagrancy Act, 1824, in possession of an imitation firearm, 
contrary to s. 23 (2) of the Firearms Act, 1937. At the trial, 
besides the evidence given to show, that the appellant was 
loitering with intent to commit a felony, by way of evidence of 
character the deposition of a police constable was read to the 
effect that on 21st December, 1949, he had been present at 
London Sessions when the appellant, on his own confession, 
was convicted of having in his possession implements of house- 
breaking and was conditionally discharged for twelve months. 
The appellant, by leave of Parker, J., appealed against his 
present conviction, contending that by reason of s. 12 of the 
Criminal Justice Act, 1948, no evidence should have been 
given or reference made to his conviction in December, 1949. 

By s. 15 of the Prevention of Crime Act, 1871, 
where it is sought to prove an intent to commit a felony 
under s. 4 of the Vagrancy Act, 1824, the prisoner “. . . 
may be convicted if from the circumstances of the case and 
his known character as proved to . the court before 
which he is brought, it appears that his intent was to 
commit a felony.’”’ By s. 12 of the Act of 1948: “a 
conviction of an offence for which an order is made under 
this Part of this Act placing the offender on probation or 
discharging him absolutely or conditionally shall be deemed 
not to be a conviction for any purpose other than the 
purposes of the proceedings in which the order is made and 
of any subsequent proceedings which may be taken*against 
the offender under the foregoing provisions of this Act.” 

Humpureys, J., giving the judgment of the court, said 
that the object of s. 12 of the Act of 1948 was to provide that 
the method of dealing with a person under that section should 
not have the effect of a previous conviction so far as Acts 
other than that of 1948 were concerned. Section 15 of the 
Act of 1871, in the case of a charge under the Vagrancy Act, 
1824, allowed evidence of the known character of the person 
charged to be given with the object of showing that he had 
an intent to commit a felony. That provision rendered 
admissible evidence of a person’s bad character, although he 
had not himself put his character in issue. Here no objection 
could have been raised if the deponent police constable had 
been present in court and had stated that he had been present 
in court in December, 1949, and heard the appellant confess 
to a charge of being found in possession of certain implements 
of housebreaking, after which he had been conditionally 
discharged. That would not have been proving any previous 
conviction, but it would have been proof of the appellant’s 
known character in that he had admitted in a court of justice 
that he was a person who had committed the offence in 
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question. In future, in such a case as the present, a jury 
should not be told that the prisoner had been previously 
convicted, because by s. 12 of the Act of 1948 the conviction 
in such a case was not to be regarded as a conviction for the 
purpose of any other case. Evidence should be given of 
acts done by the prisoner which indicated that he was a person 
of bad character, and included in the matters which might be 
proved would be the fact that on a particular day he had 
admitted that he was, or was found by a jury to be, a person 
who had committed a criminal offence. A more serious 
objection to the conviction was that the trial judge at sessions 
had informed the jury that the appellant had been bound 
over in 1945 for being a suspected person loitering with 
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HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read Third Time :— 


Allotments Bill [H.L.] 17th October. 


B. DEBATES 

On consideration of the Commons Amendments to the 
Maintenance Orders Bill the Lorp CHANCELLOR introduced an 
amendment designed to reverse the rule affirmed in the Divisional 
Court on 24th July last in Tetau v. O’Dea (1950), 94 Sov. J. 505. 
Lord Jowitt said that this rule, first enunciated in 1849, was 
that an English court had no jurisdiction in bastardy proceedings 
in respect of a child born outside England—at least unless the 
mother was domiciled in England at the time of the birth. 

Clause 3 of the Bill provided that a woman who was resident 
in Scotland or Northern Ireland could bring bastardy proceedings 
in England against the putative father if he was resident in 
England. Clause 11 made a similar provision as regards pro- 
ceedings in Northern Ireland. If Tetau v. O'Dea were held to 
apply to those proceedings the clauses referred to would be 
rendered nugatory, since in all probability the illegitimate child 
in question would have been born outside the country in which 
the proceedings were to be taken. 

In addition to curing this difficulty, however, the amendment 
would also have the effect of rendering immaterial in all bastardy 
proceedings the place of birth of the illegitimate child. The main 
ground for the rule re-affirmed in Tetau v. O’Dea lay in the fact 
that affiliation proceedings were originally concerned with 
relieving the parish in which the birth took place of the obligation 
of maintaining the illegitimate child. As the connection between 
bastardy and the Poor Law had now been severed, the restriction 
was considered to be no longer defensible. The old rule was 
also to some extent based on the proposition that, if proceedings 
relating to children born abroad were entertained, courts of 
summary jurisdiction would be obliged to enter into questions of 
foreign law. This was not now considered to be an objection 
serious enough to override the merits of the case for an abolition 
of the old rule. Such courts might already be sometimes obliged 
to consider questions of foreign law—for example as to the 
validity of a foreign marriage in wife maintenance proceedings 
Again, much of the theoretical difficulty as to proof of foreign 
law in these cases would not arise, as the courts would assume, 
unless the other party to the proceedings asserted and proved 
to the contrary, that the foreign law on the matter was the same 
as English law. For example, it would normally be sufficient for 
the woman to give evidence that she was unmarried and had 
borne a child abroad, and the court would then assume, in the 
absence of evidence to the contrary, that the child was a bastard 
child within the meaning of the Bastardy Acts. 

17th October. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Third Time :- 

Air Force Reserve Bill [H.L.] 

Allotments (Scotland) Bill [H.L.] 

Army Reserve Bill [H.L.] 

Bath Extension Bill [H.L. 

Diseases of Animals Bill [H.L.] 

Food and Drugs (Milk, Dairies and Artificial 

Cream) Bill [H.L.] 
Housing (Scotland) Bill [H.L.] 
Public Utilities Street Works Bill [H.L.] 


19th October. 
20th October. 
19th October. 
17th October. 
19th October. 


19th October. 
{19th October. 
20th October. 
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intent to commit a felony. Although that was accurate and 
was known to the judge as a fact, there was no evidence of it 
before the jury, and they were informed of it for the first time 
by the judge. To tell a jury, something to the detriment of 
a person on his trial when there was no evidence of it was a 
serious matter, in particular when it was that he had been 
twice convicted when there was no evidence, and there had 
at the trial been no suggestion, that that had happened 
more than once. The conviction therefore could not be 
allowed to stand. Appeal allowed. 

APPEARANCES : L. Craymer (Registrar, C.C.A.) ; V. Durand 
(The Solicitor, Metropolitan Police). 

[Reported by R. C. CaLtsurn, Esq., Barrister-at-Law. 


THE WEEK 


B. DEBATES 

On the motion for the adjournment, Mr. H. Hynp drew 
attention to the fact that many of the sections of the Justices of 
the Peace Act, 1949, had not yet been brought into operation 
The most important of these sections was s. 16, which dealt 
with the establishment of magistrates’ courts committees. Until 
they were established there was no one to carry out, among 
other functions, the duty of organising courses of instruction for 
magistrates. Again, s. 8 provided for the payment of travelling 
and lodging allowances, and until it was operated it would be 
difficult for magistrates to meet the expenses involved in attending 
courses 

\nother important section not yet operated was s. 18, which 
dealt with the powers and duties of magistrates’ courts committees 
rhe target date for setting up the magistrates’ courts committees 
had been Ist October, 1950, but as this was past, he would 
like to know the new target date. Again, s. 19 was a section 
which would be of great interest both to justices’ clerks and to 
magistrates—who in future would be the direct employers of 
their clerks. The existing standing joint committees, knowing 
that their days were numbered, were reluctant to make important 
decisions before the new committees were set up. There was a 
feeling of frustration and even of embarrassment in many 
districts at this hiatus 

In reply, the UNDER-SECRETARY OF STATE FOR THE Homi 
DEPARTMENT (Mr. GEOFFREY DE FREITAS) dealt first with s. 15 
This section gave the Lord Chancellor power to appoint a Rule 
Committee to advise him on the making of rules for regulating 
and prescribing the procedure and practice in magistrates’ 
courts. It was the Government’s intention to consolidate the 
Summary Jurisdiction Acts, and it was therefore very carefully 
reviewing the powers and procedure of magistrates’ courts. The 
provisions of the Summary Jurisdiction Acts on matters of 
procedure were interwoven with the substantive provisions, and 
nothing would be gained by setting up the Rule Committee until 
the process of separating procedural from substantive provisions 
had progressed much further. 

The provisions relating to the setting up of magistrates’ courts 
committees could not be introduced in isolation from the financial 
provisions of the Act and, because of the economic situation and 
the need for strict economy, the Home Secretary could not say 
when it would be possible to bring those provisions into operation 

The remaining provisions of the Act would be brought into 
operation in two stages. First there would be the abolition of 
the separate commissions of the peace for small areas, and 
secondly there would take place the transfer to magistrates’ 
courts committees of their responsibilities under the Act, together 
with the putting into effect of the main financial provisions of 
the Act under s. 27. It weuld be a great advantage if each stage 
could be introduced at the beginning of a financial year, with 
an interval, therefore, of twelve months in between. This would 
enable the committees to review their areas and make plans to 
take over their full functions at the beginning of the next 
financial year 

The Lord Chancellor had to examine those non-county boroughs 
having a separate court of the peace and a court of quarter 
sessions which would lose them under the general provisions otf 
s. 10 (5), and he had to save the grant to the borough of its 
commission of the peace and its court of quarter sessions if he was 
satisfied that it was desirable to do so. The Lord Chancellor had 
not had sufficient time for this process before the commencement 
of the present financial year and hence the best date for bringing 
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into operation s. 10 was thought to be 1st April, 1951, and the 
best date for the magistrates’ courts committees to take over 
would be Ist April, 1952. He would not, however, give an 
undertaking that those dates would in fact be met. 
17th October. 
C. QUESTIONS 

The MINISTER OF AGRICULTURE AND FISHERIES Stated that he 
was aware of the recent decision of the Court of Appeal in 
Dunn v. Fidoe (1950), 94 Sov. J. 579, the effect of which was to 
classify as an agricultural holding under the Agricultural Holdings 
Act, 1948, a public house the tenancy of which included twelve 
acres of farm land, so that the tenant was entitled to require that 
a notice to quit given by the landlord should be subject to the 
Minister’s consent. He could see no good reason, however, for 
the introduction of legislation to restore the position to what 
it was before that decision. 17th October. 

Mr. CHUTER EbE said that the magistrates’ courts had a 
discretion as to the award of witnesses’ allowances. In the case 
of indictable offences their discretion was subject to the scales 
laid down in the Witnesses Allowances Regulations, 1948 
(S.I. 1948 No. 1909), which contained scales applicable to general 
medical practitioners who attended court for the purpose of 
giving evidence professionally. In the case of non-indictable 
offences, there were no fixed scales, but he understood that, in 
practice, the scales for indictable offences were followed. He was 
informed that hospital doctors were permitted to retain any 
allowances which they were awarded for giving evidence 
professionally. Subject to investigation of particular cases, he 
was of the opinion that if a doctor examined and reported on two 
persons in the same case he would be entitled to two fees. 

(19th October. 

In reply to a number of questions, Mr. CHUTER EDE stated that 
a person guilty of cruelty to a child was liable on summary 
conviction to six months’ imprisonment and a fine of £25, or 
further imprisonment in default of payment, and on conviction 
on indictment to two years’ imprisonment and a fine of £100. 
Within those limits, the appropriate penalty in any particular 
case was a matter for the court to decide. He saw no reason to 
think that the powers conferred on the courts by the existing 
law were inadequate. 

With rege7d to cruelty to animals, the law provided for a 
maximum penalty of three months’ imprisonment, either in 
addition, or as an alternative, to a fine of £25. Furthermore, 
where the owner of an animal was convicted of cruelty to it, the 
court had power to deprive him of the ownership of it. On the 
information before him he had no reason to think that these 
penalties were inadequate. 

For most offences, particularly motoring offences, the maximum 
penalty was rarely inflicted. The House had, quite rightly, left 
to the magistrates a discretion to determine the actual punish- 
ment in accordance with their view of the crime and the 
criminal. He hoped that recent publicity given to the matter 
would direct the attention of some benches of magistrates to the 
state of public feeling on this subject, but it was not for him 
to direct justices as to which cases they should send to quarter 
sessions. 

A joint circular from the Home Office, Ministry of Health and 
Ministry of Education had been sent on 31st July to all county 
and county borough councils in England and Wales urging them 
to arrange for improved co-ordination of all local services, both 
statutory and voluntary, which were concerned with the welfare 
of children in their own homes and suggesting lines on which the 
necessary co-operation could be achieved. As regards cruelty 
to animals, he was satisfied that the police and the animal 
protection societies were fully alive to the need for vigilance 
and action in dealing with the problem, and that there was no 
hesitation in bringing proceedings against those found to be 
ofiending. [19th October. 
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Mr. W. A. STEWARD asked the Minister of Health for how long 
he proposed to make it compulsory for a person to prove that he 
was in need of his own house before consideration could be given 
to allowing him to re-occupy it. In reply, Mr. BEvAN said that 
if Mr. Steward had in mind houses controlled by the Rent 
Restrictions Acts, the granting of orders for possession was within 
the discretion of the county courts and he had no jurisdiction 

19th October 

The ATTORNEY-GENERAL Stated that it was a misapprehension 
to suppose that householders whose houses had been destroyed 
by bombing had to continue to pay annual ground rents. The 
Landlord and Tenant (War Damage) Act, 1939, as amended 
by the Act of 1941, provided that a tenant of bomb-damaged 
property might avoid liability for payment of ground rent during 
the period that the property remained unfit for habitation 
provided that he served any of the notices specified by the Acts 
There was no need for further legislation on the matter 

19th October 
STATUTORY INSTRUMENTS 
Button Manufacturing Wages Council (Great Britain) Wages 

Regulation Order, 1950. (S.I. 1950 No. 1668.) 

County of Surrey (Electoral Divisions) (No. 2) Order, 1950. 

(S.1. 1950 No. 1659.) 

Eggs (Great Britain) Order, 1950. (S.1. 1950 No. 1661 
Eggs (Northern Ireland) Order, 1950. (5.1. 1950 No. 1662.) 
Export of Goods (Control) (Amendment No. 6) Order, 1950 

(S44; 1950 No. 1678.) 

Justices of the Peace Act, 1949 (Saving of Borough Quarter 

Sessions) Order, 1950. (S.1. 1950 No. 1666.) 

Section 10 of the Act abolishes the separate commissions of 
the peace and quarter sessions. of certain non-county boroughs 
The Lord Chancellor has inquired into the position of certain 
boroughs which would otherwise be caught by this provision and 
has saved the grant of the commissions and the separate quarter 
sessions of the following boroughs : Andover, Banbury, Bury St 
Edmunds, Devizes, Lichfield, Newbury. 

Knitted Goods (Manufacture and Supply) Order, 1950. (5.1 

1950 No. 1635.) 

London—Carlisle—Glasgow—Inverness Trunk Road (Cowdens 

and Castlemilk Diversions) Order, 1950. (S.1. 1950 No. 16603.) 
London—Great Yarmouth Trunk Road (High Street, Ingate 

stone) Order, 1950. (5.1. 1950 No. 1674.) 

Meat (Rationing) (Amendment No. +) Order, 1950. (S.I. 1950 

No. 1660.) 

National Coal Board (Overseas 

Order, 1950. (S.I. 1950 No. 1681.) 
Newsprint (Prices) (Amendment No. 2) Order, 1950 5.1 

1950 No. 1669.) 

Paper (Prices) (No. 2) (Amendment) Order, 1950. (S.1. 1950 

No. 1670.) 

Purchase Tax (No. 9) Order, 1950. 
Safeguarding of Industries (I-xemption) (No. 11 

(S.I. 1950 No. 1655.) 

Sewing Cottons and Threads (Maximum Prices) (No. 2) Order, 

1950. (S.I. 1950 No. 1671.) 

Stopping up of Highways ([ast Sussex) (No 

(S.I. 1950 No. 1657.) 

Stopping up of Highways (Nottinghamshire) (No. 4) Order, 1950 

(S.I. 1950 No. 1058.) 

Utility Apparel (Maximum Prices and Charges) Order, 1949 
(Amendment No. 13) Order, 1950.) (5.1. 1950 No. 1606 
Utility Apparel (Maximum Prices and Charges) Order, 1949 
(Amendment No. 14) Order, 1950. (S.1. 1950 No. 1636 
Utility Cloth and Utility Household Textiles (Maximum Prices) 
(Amendment No. 12) Order, 1950. (S.1. 1950 No. 1673 
Draft Wool Textile Industry (Scientific Research Levy) Order, 

1950. 


Activities) (Amendment 


(S.1. 1950 No. 1640 
Order, 1950 


2) Order, 1950 





The General Council of the Bar announce. that up to 
Isth October, 1950, records have been received of 1,526 members 
of the Bar who have entered their names for panels in one or 
more of the Legal Aid areas. As there are about 1,900 practising 
barristers this gives a percentage of over 80 per cent. The 
number of those joining is still continuing to increase. 

THE SOLICITORS’ LAW STATIONERY SOCIETY, LIMITED 

The directors of The Solicitors’ Law Stationery Society, Limited, 
have paid an interim dividend of 4 per cent., less income tax, in 
Tespect of the year ending 31st December, 1950. 


Lord Ilkeston, who has been Stipendiary Magistrate of 
Birmingham since 1910, is to retire at the end of November. 


Mr. K. R. S. Brooks, solicitor, of Southend-on-Sea, was married 
on 7th October to Miss E. E. S. Lister, of Cockfosters. 


An unusual wedding present was received by Mr. C. M. Winter 
Taylor on the occasion of his recent marriage to Miss Jean Mary 
Jack at Princes Risborough, Bucks. During the reception, 
Mr. E. Woodward, on behalf of the firm of Messrs. Winter-Taylor, 
Woodward & Webb, solicitors, of High Wycombe, presented him 
with articles of partnership as a wedding present from the firm. 
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POINTS IN PRACTICE 


Questions from solicitors who are 


REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprictors nor the Editor, nor 


any member of the staff, are pace net ble for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
7 to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Will—PostPONED PAYMENT OF VESTED SHARES 

Q. Deceased testatrix by her will gave her property to trustees 
upon trust as to both capital and income for her two infant 
children in equal shares as tenants in common, and declared 
that the capital of the trust fund should not be divided among 
them until the younger attained the age of twenty-five years. 
The elder child has now attained the age of twenty-one years 
and has been advised that he is entitled to call for an immediate 
transfer of his share in the estate. The younger child will 
attain the age of twenty-one years in 1952, and it would appear 
that the same position will arise. Is the claim of the son for 
the immediate transfer well founded ? 

A. If, as appears from the question, the will gives the children 
vested interests immediately on the death of the testatrix and 
the direction is merely to postpone payment (of the vested shares) 
until the younger attains twenty-five, the direction is invalid 
under the rule in Saunders v. Vantier (1841), 4 Beav. 115, and 
ach child is entitled to payment of his share as he becomes 
able to give a receipt for it, ie., upon attaining the age of 
twenty-one. 


High Court and County Court Actions arising from Same 
Accident 

Q. A bus company are defendants in a running-down action 
which will be contested in the High Court. We understand 
that other High Court actions are pending in relation to the same 
accident. We also have a claim against the bus company on 
behalf of a passenger who was in the bus at the time of the 
accident. Our claim may not exceed £40, and we had in mind 
issuing proceedings in the county court. The bus company’s 
solicitors, however, have suggested that if we propose to issue 
proceedings we do so in the High Court and not in the county 
court, as in all probability there will be a test case in respect of 
one claim in connection with this accident. 

Notwithstanding the point put forward by the bus company’s 
solicitors, we do not see why our proceedings could not be 
commenced in the county court, and, if necessary, adjourned 
until after the High Court has given a decision in the other actions. 


We are also a little concerned about recovering High Court 
costs if we recover less than £50, for the letter from the bus 
company’s solicitors inviting us to proceed in the High Court 
is written ‘‘ without prejudice.’’ We should particularly like 
your observations on the question of how far a county court 
is bound by the decision of the High Court in actions arising 
out of the same accident. 

A. A finding of fact in the High Court in an action between 
A and B has no binding effect on county court proceedings 
between C and B even though those proceedings arise out of the 
same facts. 

We think that the best course is for C to issue a writ in the 
High Court and immediately thereafter to write an open letter 
to the defendant asking if he is agreeable to the action remaining 
in the High Court and whether he would object to a transfer 
to the county court. If the defendant objects to the transfer 
the plaintiff’s costs should be secured by s. 47 (3) of the County 
Courts Act, 1934. 


Tenant of Unfurnished Room Sent to Mental Home— RECOVERY 
OF POSSESSION 

Q. Our client is a house owner, and has let an unfurnished 
room to a tenant for 10s. per week, who has been for several 
months in a mental home. The Assistance Board at first paid 
the rent, but stopped it some months ago, since when no rent 
has been paid, and the room is shut up. The landlord cannot 
force an entry into the room and eject the furniture. The tenant 
is in a county asylum. What proceedings should be taken by the 
landlord, and against whom, to recover vacant possession of the 
room ? 

A. The landlord can take proceedings for possession against 
the tenant in the county court. The procedure is given by the 
County Court Rules, Ord. 5, r. 13. If the tenant is likely to 
recover it may be held that he is still entitled to the protection 
of the Rent Acts, but if his recovery is unlikely an order for 
possession can be made on the principle of Skinner v. Geary 
[1931] 2 K.B. 546. 


NOTES AND NEWS 


Honours and Appointments 
The King has appointed Mr. Ratpn CrLeworrn, K.C., to 
be Stipendiary Magistrate of the City of Leeds. 
The President of the Probate, Divorce and Admiralty Division 
has appointed Mr. J. P. KiNsLey a Registrar of the Principal 
Probate Kegistry. 


Personal Notes 
Mr. C. J. Haworth is to retire after thirty-one years as District 
Coroner of Wakefield. 
Mr. Norman H. Buckley, solicitor, of Manchester, recently 
broke two world motor-boat records in one week on Lake 


Windermere. 

al | “ry my ae] 

SOCIETIES 

THE LAW STUDENTS’ DEBATING SOCIETY 
The Law Students’ Debating Society announce the following 

debates at The Law Society’s Court Room, 60 Carey Street, 
Chancery Lane, W.C.2, on Tuesdays, at 7 p.m. : On 7th November, 
“That the codification of English Law would be disastrous ”’ ; 
on 14th November, ‘‘ That Christians must unite lest mankind 
perish’; on 2ist November, “ That this House deplores the 
decision of the Court of Appeal in Middleton v. Baldock ”’ ({1950} 
W.N. 144; 94 Sov. J. 496); on 28th November, ‘‘ That women 
should be seen and not heard.”’ 


THE UNION SOCIETY OF LONDON 

The Union Society of London, which meets in the Common 
Room, Gray’s Inn, at 8 p.m. (entrance by Holborn Gate) 
announces the following subjects for debate in November, 1950 : 
Wednesday, Ist November (as already announced), a joint debate 
with the Hardwicke Society, “‘ That Wimbledon was lost on the 
playing fields of Roedean”’; Friday, 10th November, a joint 
“ That this House 
Wednesday, 15th 


debate with Gray’s Inn Debating Society, 
Empire ’ 


welcomes the new American 


November, ‘‘ That this House prefers passion to politics ”’ ; 
Wednesday, 22nd November, “That this House blames the 
Government for the extent of the housing shortage.”’ 

The Christ Church Law Club (Oxford), under the presidency 
of Lord Porter, has arranged an interesting term’s programme 
of moots, to be held in the Christ Church Law Library. Visitors 
from other colleges, will be welcomed. Presiding over the moots 
will be Mr. Geoffrey Hutchinson, K.C., M.P., Mr. Justice Slade, 
Lord Somervell, Lord Porter, Lord Wright, Mr. Justice Lloyd- 
Jacob, Sir Valentine Holmes, K.C., and Mr. Justice Barry. 


PRINCIPAL ARTICLES APPEARING IN VOL. 94 
7th to 28th October, 1950 
published earlier this year appear in the Interim Index (to 
fp. 628, ante (8th July to 30th September). 


List of articles Ist July) and at 
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